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Preface

This Code constitutes a recodification of the general laws and permanent ordinances and
resolutions of the Eastern Band of the Cherokee Nation.

Source materials used in the preparation of the Code were the 1992 Code and ordinances
and resolutions subsequently adopted by the Tribal Council. The source of each section is
included in the history note appearing in parentheses at the end thereof. The history note
indicates the number of the ordinance or resolution, and the effective date thereof. By use
of the comparative table appearing in the back of this Code, the reader can locate any
ordinance or resolution included herein.

The chapters of the Code have been conveniently arranged and the various sections within
each chapter have been catchlined to facilitate usage. Notes which tie related sections of the
Code together have been included.

Chapter and Section Numbering System
The chapter and section humbering system used in this Code is the same system used in
many state and local government codes. Chapter numbers generally will coincide with the
North Carolina General Statutes to aide attorneys and others researching the law of the
Eastern Band. Each section number consists of two parts separated by a dash. The figure
before the dash refers to the chapter number, and the figure after the dash refers to the
position of the section within the chapter. Thus, the second section of chapter 1 is
numbered 1-2, and the first section of chapter 6 is 6-1. Under this system, each section is



identified with its chapter, and at the same time new sections can be inserted in their
proper place by using the decimal system for amendments. For example, if new material
consisting of one section that would logically come between sections 6-1 and 6-2 is desired
to be added, such new section would be numbered 6-1.5. New articles and new divisions
may be included in the same way or, in the case of articles, may be placed at the end of the
chapter embracing the subject, and, in the case of divisions, may be placed at the end of
the article embracing the subject. The next successive number shall be assigned to the new
article or division. New chapters may be included in the same manner. If the new material is
to be included between chapters 12 and 13, it will be designated as chapter 12.5.

Page Numbering System
The page numbering system used in this Code is a prefix system. The letters to the left of
the colon are an abbreviation which represents a certain portion of the volume. The number
to the right of the colon represents the number of the page in that portion. In the case of a
chapter of the Code, the number to the left of the colon indicates the number of the
chapter. The following are typical parts of codes of ordinances, which may or may not
appear in this Code at this time, and their corresponding prefixes:

CHARTER CHT:1

CHARTER COMPARATIVE TABLE CHTCT:1

CODE CHAPTERS [chapter humber: page number] 1:1

CODE COMPARATIVE TABLE CCT:1

CHARTER INDEX CHTi:1

CODE INDEX CDi:1
Indexes

The indexes have been prepared with the greatest of care. Each particular item has been
placed under several headings, some of which are couched in lay phraseology, others in
legal terminology, and still others in language generally used by local government officials
and employees. There are numerous cross references within the indexes themselves which
stand as guideposts to direct the user to the particular item in which the user is interested.

Looseleaf Supplements
A special feature of this publication is the looseleaf system of binding and supplemental
servicing of the publication. With this system, the publication will be kept up-to-date.
Subsequent amendatory legislation will be properly edited, and the affected page or pages
will be reprinted. These new pages will be distributed to holders of copies of the publication,
with instructions for the manner of inserting the new pages and deleting the obsolete pages.

Keeping this publication up-to-date at all times will depend largely upon the holder of the
publication. As revised pages are received, it will then become the responsibility of the
holder to have the amendments inserted according to the attached instructions. It is
strongly recommended by the publisher that all such amendments be inserted immediately
upon receipt to avoid misplacing them and, in addition, that all deleted pages be saved and
filed for historical reference purposes.
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Adopting Ordinance

CHEROKEE COUNCIL HOUSE

CHEROKEE, QUALLA BOUNDARY (NO)
DATE: Introduced October 11, 1999,
Amended and Passed November 16, 1999,
Ratified November 24, 1999.

ORDINANCE NO. 20 (1999)

WHEREAS the Cherokee Tribal Council is the legislative branch of the Eastern Band of
Cherokee Indians; and

WHEREAS it is critical that the laws and ordinances of the Eastern Band be codified, printed,
and made available to the public, and

WHEREAS the Cherokee Code was last printed in 1992, and since that time the Eastern
Band has enacted a number of significant new laws and ordinances, and made important
amendments to much of the existing Code; and

WHEREAS the Office of the Attorney General has worked with Municipal Code Corporation to
publish a Tribal Code that includes all amendments through September 30, 1999, and can
easily be updated to keep the published law current.

NOW THEREFORE BE IT ORDAINED by the Tribal Council of the Eastern Band of Cherokee
Indians in Council assembled, at which a quorum is present, that the Cherokee Code,
containing the laws of the Eastern Band of Cherokee Indians enacted by the Tribal Council
through September 30, 1999 is hereby adopted as the official codification of the laws of the
Tribe.



BE IT FURTHER ORDAINED that all prior editions of the Cherokee Code, all resolutions or
ordinances that are inconsistent with or in conflict with the provision of this Cherokee Code
are hereby rescinded. This section shall not apply to laws, ordinances or amendments
enacted after September 30, 1999, which shall be published in the next supplement to the
Code and shall supercede all inconsistent provisions of this Code. Likewise, this section shall
not apply to the Personnel Policy which shall be published as an appendix to Chapter 96 in
the next supplement to the Code.

BE IT FURTHER ORDAINED that the Cherokee Code is hereby authorized for publication in
sufficient copies to make these laws generally available to the public, to practicing
attorneys, to government officials, and to court and law enforcement personnel.

BE IT FURTHER ORDAINED that the Office of the Attorney General is authorized and
directed to make minor typographical and grammatical changes from time to time as may
be necessary to improve the language of this Code without changing the meaning or intent
of the laws enacted by the Tribal Council.

BE IT FURTHER ORDAINED that the Tribal Council shall ensure that this Cherokee Code is
kept current by the semi-annual publication of revised pages of this Code to reflect new and
amended laws. The Tribal Council will provide for the cost of such publication through its
budget process.

BE IT FINALLY ORDAINED that this Ordinance shall be effective upon ratification by the
Principal Chief.

Part 1: Charter and Governing Document
of the Eastern Band of Cherokee Indians

Enacted and adopted May 8, 1986, by the Tribal Council of the Eastern Band of Cherokee
Indians, Cherokee Council House, Cherokee, North Carolina, by Resolution No. 132 (1986),
and amended by Tribal Referendum conducted October 8, 1986.

Section 1. The officers of the Tribe shall consist of a Principal Chief, Vice-Chief and twelve
members of Council as follows: From Yellowhill Township two members; from Big Cove
Township two members; from Birdtown Township two members; from Wolfetown Township
two members; from Painttown Township two members; from Cherokee and Graham
Counties, constituting one Township, two members.

Section 2. The Principal Chief or Vice-Chief and members of Council shall be elected to
their respective offices by the enrolled members of the Eastern Band of Cherokee Indians,
who have attained the age of eighteen (18) years. All officers elected by the Council shall
hold office until the first annual council held after the next tribal election and all officers
shall hold office until their successors are duly qualified.

Section 3. The election for Principal Chief and Vice Chief and Tribal Council shall be held on



the first Thursday in September, 1987, and every two (2) years thereafter, under such rules
and regulations as may be adopted by the council.

Section 4. There shall be an Executive Committee, which shall consist of the Principal Chief
and Vice-Chief. The committee shall execute and carry out tribal laws and administer the
daily operations of the Tribe.

Section 5. The representatives elected to the Tribal Council shall hold office for terms of
two years. The Principal Chief and Vice Chief shall hold office for terms of four years.

Section 6. The Tribal Council shall establish a Board of Elections and enact election rules
and regulations for the conduct of tribal elections. Election for Principal Chief and Vice-Chief
must be by a majority of at-large votes cast by eligible voters.

Section 7. The Principal Chief shall receive as compensation for his services such sum as
shall be appropriated by the Tribal Council, not to exceed one pay raise per annum. The
Vice-Chief shall receive such sum as shall be fixed by the Tribal Council, not to exceed one
pay raise per annum. Both the Principal Chief and Vice-Chief shall receive such traveling
expenses as may be authorized by the Tribal Council. The members of the Tribal Council
shall receive such compensation as shall be appropriated by the Tribal Council, with no pay
raise to take effect until the next council is seated. All other officers and employees of the
Tribe shall receive compensation for their services as shall be provided by the Tribal Council.

Section 8. The seat of government of the Eastern Band of Cherokee Indians shall be
centrally located within the Qualla Boundary, North Carolina.

Section 9. In order to run for or serve as Principal Chief, Vice-Chief or Tribal Council
member, a candidate must be an enrolled member of the Eastern Band. For the offices of
Chief and Vice-Chief a candidate must also be at least thirty-five years of age by the date of
the election and have resided on Cherokee trust lands continuously for at least two years
immediately preceding the date of the election. For the Tribal Council a candidate must be
at least eighteen years of age by the date of election and have resided in the township
which he is to represent for at least ninety days immediately preceding the date of the
election.

Section 10. There shall be an Annual Council held on the first Monday in October of every
year, and in cases of emergency the Principal Chief may call a Special Council, but no
business can be transacted in either Annual or Special Council unless a quorum of the
members shall be present, with a quorum consisting of a majority of the members of
Council elected at the last preceding election. The Principal Chief shall have the right to call
a Grand Council of all enrolled members to attend and he shall preside over such meeting.

Section 11. At the convening of the Annual Council a new chairman, vice-chairman and
clerk shall be elected by its members and hold office until the next Annual Council;
provided, that all officers elected or appointed by the Council shall serve during the pleasure



of the Council and for failure to perform their duties may be removed by said Council and
others elected in their stead.

Section 12. All acts of Council shall be signed by the chairman and the clerks, and
countersigned by the Principal Chief or Vice-Chief.

Section 13. The Principal Chief shall have the power to veto all acts of Council but his veto
shall not prevail against a two-thirds vote of Council. All acts neither ratified nor vetoed by
the Principal Chief within thirty (30) days shall be deemed valid legislation.

Section 14. In the case of death, resignation or disability of the Principal Chief, the Vice-
Chief shall become the Principal Chief and shall serve the balance of the elected term of
office until removal or disability or his successor is elected. In case of death, resignation or
disability of the Vice-Chief, the Council may elect a successor who shall serve until removal
or disability or his successor is elected. In the event the offices of both Principal Chief and
Vice-Chief become vacant simultaneously, the Chairman of the Council shall become
Principal Chief and shall serve the balance of the elected term of office and the Council shall
elect a Vice-Chief who shall serve the balance of the elected term. If the Chairman does not
meet the qualifications for the office of Principal Chief, the vacancy shall be filled by an
election under rules established by the Council.

Section 15. In case of death, resignation or disability of any member of Council a new
member shall be elected by the Township under such rules and regulations as may be
prescribed by Council or election rules.

Section 16. The Council of the Eastern Band of Cherokee Indians shall direct the
management and control of all property, either real or personal, belonging to the Tribe, but
no person shall be entitled to the enjoyment of any lands belonging to the Eastern Band of
Cherokee Indians as a tribe, or any profits accruing therefrom, or any monies which may
belong to the Tribe, unless such person shall be an enrolled member of the Tribe, and in
case any money, derived from any source whatsoever, belonging to the Eastern Band of
Cherokees, shall be distributed among the members thereof, the same shall be distributed
per capita among the members entitled thereto.

The first generation of an enrolled member of the Eastern Band of Cherokee Indians shall
enjoy all property, both real and personal, that is held in said enrolled member's possession
at their death. First generation shall include all children born to or adopted by an enrolled
member.

Section 17. No person shall ever be eligible for office or appointment of honor, profit, or
trust who shall have aided, abetted, counselled, or encouraged any person or persons guilty
of defrauding the Eastern Band of Cherokee Indians, or themselves have defrauded the
Tribe, or who may hereafter aid or abet, counsel or encourage anyone in defrauding the
Eastern Band of Cherokee Indians. Neither shall any person be eligible to such office, who
has been convicted of a felony.



Section 18. The Principal Chief, Vice-Chief and members of Council before entering on the
duties of office shall take the following oath before some officer authorized to administer
oaths: "I do solemnly swear (or affirm) that I will faithfully execute the duties of the office
of of the Eastern Band of Cherokees and will to the best of my ability,
preserve, protect and defend the charter and governing document and laws confirmed and
ratified by the enrolled members of the Eastern Band of Cherokee Indians. I do solemnly
swear (or affirm) that I have not obtained my election or appointment to Tribal office by
bribery or any undue or unlawful means or fraud, and that in all measures which may come
before me I will so conduct myself as in my judgment shall appear most conductive to the
interest and prosperity of the Eastern Band of Cherokees."

Section 19. In order to provide equal representation to all members of the Eastern Band,
the members of the Tribal Council shall, in their deliberations, cast votes on a weighted
basis, with the weight of each vote determined by each Council member.

A tribal census, for the purposes of determining the weight of the votes to be cast by each
Tribal Council member, shall be conducted prior to the 1981 tribal election and prior to the
election each ten years thereafter to determine the number of enrolled tribal members
residing in each township.

After the regular 1981 tribal election and each ten years thereafter, the Tribal Council, at its
first regular meeting, shall determine the total number of votes to be cast in the Tribal
Council and shall allot a voting authority to each Council member. The voting weight allotted
to each Council member shall be determined by computing the mathematical ratio, fraction
or proportion that exists between the number of enrolled tribal members residing in each
township and the total humber of enrolled tribal members. All Council members, including
the Chairman, shall be entitled to vote on all issues.

Section 20. No money shall be paid out except upon warrant of the Principal Chief as
authorized by an act of the Council.

Section 21. The Executive Committee shall present a proposed budget to Tribal Council no
later than July 1 of each year.

Section 22. Any officer of the Eastern Band of Cherokee Indians who violates his oath of
office, or is guilty of any offense making him ineligible to hold said office may be impeached
by a two-thirds vote of council.

Section 23. The Tribal Council is hereby fully authorized and empowered to adopt laws and
regulations for the general government of the Tribe, govern the management of real and
personal property held by the Tribe, and direct and assigh among its members thereof,
homes in the Qualla Boundary and other land held by them as a Tribe, and is hereby vested
with full power to enforce obedience to such laws and regulations as may be enacted.

Section 24. Whenever it may become necessary, in the opinion of the council to
appropriate to public purposes for the benefit of the Tribe any of the lands owned by the
Eastern Band of Cherokee Indians, and occupied by any individual Indian or Indians of the



Tribe, the Council may condemn such land for the aforesaid purposes only by paying to the
occupant of such land the value of such improvements and betterments as he may have
placed or caused to be placed thereon, and the value of such improvements or betterments
shall be assessed by a jury of not less than six competent persons, who are members of the
Tribe, under such laws and regulations as may be prescribed by the Council. The Eastern
Band of Cherokee Indians will not use eminent domain under this section or any other Tribal
or Federal laws to take an individual Tribal member's possessory holding except for bridges,
roads, power lines, schools, hospitals, or sewer and water lines. Each Tribal member shall
receive proper notice, proper hearings, and proper compensation for their lands.

(Amended by Res. No. 480, 6-8-95; approved by Referendum 9-5-1995)

CHARTER COMPARATIVE TABLE

This table shows the location of the sections of the basic Charter and any amendments
thereto.

Date Section Section this Charter
5-8-1986 1-24 1-24

6-8-1995 Res. No. 480 24

9-5-1995 Referendum 24

Part II: Code of Ordinances - Chapter 1: Civil Procedurex*

*Cross references: Exclusion powers of Tribe, ch. 2; juvenile code, ch. 7A; criminal
procedure, ch. 15; limitations, ch. 22; judgement collection, ch. 25; arbitration ordinance,
ch. 94; emergency commitment, ch. 108B; child support enforcement, ch. 110.

ARTICLE I. IN GENERAL

Sec. 1-1. Reserved.
Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to rules of the court and derived from the Code of 1992.

Sec. 1-2. Civil jurisdiction.

(@) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall have
jurisdiction over all persons in civil suits which arise on the Cherokee Indian Reservation
and involve the personal, property or legal rights of an individual Indian or an Indian owned
business, corporation or other legal entity.

(b) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall exercise
jurisdiction over the domestic relations of all individuals residing on Cherokee trust lands
where either spouse, parent or child is a Tribal member, or where a nonmember spouse,
parent and child are all living on Indian trust land. Jurisdiction shall be exercised for divorce,
separation, child custody, support, alimony, adoption and paternity.

(c) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall exercise
jurisdiction over tortious conduct of all persons where the conduct occurs on Indian trust
land.



(d) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall exercise
jurisdiction over disputes involving any contract that is negotiated or executed on Indian
trust land, or involves any interest in Cherokee trust lands and contractual right of the
Tribe.

(e) The Cherokee Court of Indian Offenses or any successor Court shall exercise jurisdiction
over all persons, firms, corporations, partnerships or other legal business entities which
conduct business on Cherokee trust lands. Such jurisdiction shall be limited to transactions
involving or affecting individual Indians, Indian owned businesses, Tribal laws and policy or
Indian property.

(f) The enforcement of all eviction and foreclosure proceedings shall be in the Cherokee
Court. The Cherokee Court shall have jurisdiction over all leasehold foreclosures of deeds of
trust or mortgages on Cherokee trust lands. Valid deeds of trust or mortgages approved by
the Tribe and Bureau of Indian Affairs shall constitute enforceable first liens against such
leaseholds.

(g) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall exercise
jurisdiction over actions against the Eastern Band of Cherokee Indians seeking the following
relief:

(1) An injunction, writ of mandamus or a declaratory judgment concerning individual
rights guaranteed by the Indian Civil Rights Act;

(2) Damages for condemnation by the Tribe;

(3) Damages for tort claims where the Tribe maintains insurance coverage for such
claims, with recovery not to exceed the amount of liability coverage maintained by
the Tribe.

(h) The Cherokee Court of Indian Offenses or any successor Cherokee Court shall retain
personal jurisdiction over persons or entities resident on Cherokee trust lands for a period of
six months after such persons or entities move from Cherokee trust lands.

(i) None of the foregoing language is intended to grant a waiver of sovereign immunity
against the Eastern Band of Cherokee Indians so that a temporary restraining order or
preliminary injunction may be entered against the Eastern Band of Cherokee Indians or any
agent or official acting in their official capacity, ex parte or otherwise, unless said action is
instituted by the Eastern Band of Cherokee Indians against said agent or employee or
official.

(Ord. No. 168, 6-2-1994; Ord. No. 328, 1-13-1986; Res. No. 336, 1-3-1991; Ord. No. 369,
10-17-1996; Ord. No. 556, 4-24-1997)

Sec. 1-3. Jurisdiction - juveniles.

(@) The Courts of the State of North Carolina are granted jurisdiction to hear and decide
cases involving alleged abuse, neglect and dependency of Cherokee juveniles under the
same terms and conditions as it asserts jurisdiction over non-Indian juveniles under the

laws of North Carolina.

(b) The Eastern Band of Cherokee Indians reserves the right to notify the State of North



Carolina six months prior to the Tribe assuming jurisdiction over juveniles residing on
Cherokee trust lands.

(Res. No. 160, 6-17-1980)
Sec. 1-4. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to rules of civil procedure and derived from the Code of 1992.

Sec. 1-5. Reserved.
Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to rules of evidence and derived from the Code of 1992.

Sec. 1-6. Imprisonment for debt.

The Cherokee Court shall imprison no person for debt, except in cases of fraud. Application
of this section shall not be inconsistent with the application and interpretation of Article I,
Section 28 of the Constitution of North Carolina.

(Res. No. 176, 5-10-84)

ARTICLE II. STRUCTURE OF COURT
Sec. 1-7. Reserved.
Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to divisions of court and derived from the Code of 1992.
Sec. 1-8. Reserved.
Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of

this section which pertained to the responsibilities of magistrate or judge and derived from
the Code of 1992.

Sec. 1-9. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to appeals and derived from the Code of 1992.

Sec. 1-10. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to decisions of the appellate division and derived from the Code
of 1992,

Sec. 1-11. Small claims actions.

(@) For purposes of this section, a small claims action includes any lawsuit:

(1) Seeking money damages in which the amount claimed does not exceed
$5,000.00, excluding interest and costs;



(2) Seeking a domestic violence protective order under Chapter 50B, or other relief
in a family law matter provided any amount claimed does not exceed $5,000.00
excluding interest and costs;

(3) Seeking eviction from a residential dwelling regardless of the amount in
controversy; or

(4) Seeking repossession under section 25-9 regardless of the amount in
controversy.

(b) The Cherokee Court shall prepare or adopt standard forms which may be used by the
parties in small claims actions.

(c) All plaintiffs shall pay court costs at the time of filing a small claim complaint. Any judge
shall have authority to permit a pauper's affidavit to be accepted in lieu of court costs.

(d) Defendants may file a written answer, including counterclaims if any, and shall serve a
copy with the clerk and the plaintiff no later than the date and time set for trial. If written
answer is not filed, the allegations of the complaint shall be deemed denied.

(e) All parties making claims or counterclaims must prove such claims or counterclaims by
the greater weight of the evidence.

(f) Appeals from a small claims judgment shall be filed with the Cherokee Supreme Court.

(g) Notwithstanding any other provision of law, in a small claims action:

(1) Individuals shall have the right, as they do in every case, to represent
themselves. Businesses, agencies, and other organizational entities shall be
permitted to have an owner, officer, or employee, but not an independent contractor,
present their claims or defenses in court without legal counsel.

(2) Any party may be represented in court by an advocate who is a law school
graduate or paralegal, provided that the advocate is employed by an indigent legal
services program, a licensed attorney assumes responsibility for the advocate's
work, and no fee is charged by the attorney or advocate for the representation.

(3) Nothing in this section shall be construed to grant any party the right to be
represented by court-appointed counsel in a small claims action or any other civil
action.

(h) No person shall have a right to a jury trial in a small claims action filed pursuant to this
section.

(Res. No. 176, 5-10-1984; Ord. No. 371, 8-9-2000)
ARTICLE III. APPELLATE PROCEEDINGS

Sec. 1-12. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to the jurisdiction of the appellate division and derived from
Res. No. 176, adopted May 1, 1984.



Sec. 1-13. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to procedures on appeal and derived from the Code of 1992.
Sec. 1-14. Judgment against surety.

Any surety to a bond submits himself or herself to the jurisdiction of the Court of Indian
Offenses and irrevocably appoints the Clerk of Court as his or her agent upon whom any
paper affecting his or her liability on the bond may be served.

Sec. 1-15. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to certification of a record on appeal and derived from the Code
of 1992.

Sec. 1-16. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to briefs and memoranda and derived from the Code of 1992.
Sec. 1-17. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to oral argument and derived from the Code of 1992.

Sec. 1-18. Reserved.

Editor's note: Ord. No. 29, adopted April 1, 2000 completely repealed the provisions of
this section which pertained to rules of court and derived from the Code of 1992.

ARTICLE IV. PARTICULAR PROCEEDINGS
Sec. 1-19. Comparative negligence.

(a) In all actions hereunder brought in the Cherokee Court for personal injuries, wrongful
death, or for injury to property, the fact that the person injured, or the owner of the
property, or person having control over the property, may not have exercised due care shall
not bar a recovery, but damages shall be diminished by the finder of fact in proportion to
the percentage of negligence attributable to the person injured, or the owner of the
property or the person having control over the property.

(b) In determining the percentage of fault, the trier of fact shall consider both the nature of
the conduct of each party at fault and the extent of the causal relation between the conduct
and the damages claimed.



(c) A claim and counterclaim shall be set off and only the difference between them is
recoverable through a judgment.

(d) The negligence of one spouse shall not be imputed to the other spouse of the marriage
So as to bar recovery in an action by the other spouse to the marriage, or his or her legal
representative, to recover damages from a third party caused by negligence resulting in
death or in injury to the person.

(e) This act shall become effective January 1, 1983, and shall apply to claims for relief
arising on and after that date.

(Res. No. 10, 10-19-1982)
Sec. 1-20. Criminal contempt.

(@) Criminal contempt shall include any of the following:

(1) Willful behavior committed during the sitting of a court and directly tending to
interrupt its proceedings.

(2) Willful behavior committed during the sitting of a court in its immediate view and
presence and directly tending to impair the respect due its authority.

(3) Willful disobedience of, resistance to, or interference with a court's lawful
process, order, directive, or instruction or its execution.

(4) Willful refusal to be sworn or affirmed as a witness, or, when so sworn or
affirmed, willful refusal to answer any legal and proper question when the refusal is
not legally justified.

(5) Willful publication of a report of the proceedings in a court that is grossly
inaccurate and presents a clear and present danger of imminent and serious threat
to the administration of justice, made with knowledge that it was false or with
reckless disregard of whether it was false. No person, however, may be punished for
publishing a truthful report of proceedings in a court.

(6) Willful or grossly negligent failure by an officer of the court to perform his duties
in an official transaction.

(7) Willful or grossly negligent failure to comply with schedules and practices of the
court resulting in substantial interference with the business of the court.

(8) Willful refusal to testify or produce other information upon the order of a judge
when such person has been granted immunity from criminal prosecution.

(9) Willful communication with a juror in an improper attempt to influence his
deliberations.

(b) No person may be held in contempt on the basis of the content of any broadcast,
publication or other communication unless it presents a clear and present danger of an
imminent and serious threat to the administration of criminal justice.

(Ord. No. 514, 6-18-85)



Sec. 1-21. Punishment for criminal contempt.

(@) A person who commits criminal contempt, whether direct or indirect, is subject to
imprisonment up to 30 days, fine not to exceed $500.00, or both.

(b) Except for contempt under section 1-20(a)(5) or 1-20(a)(9), fine or imprisonment may
not be imposed for criminal contempt, whether direct or indirect, unless:

(1) The act or omission was willfully contemptuous; or

(2) The act or omission was preceded by a clear warning by the court that the
conduct is improper.

(c) The judicial official who finds a person in contempt may at any time withdraw, terminate
or reduce a sentence of imprisonment, or remit or reduce a fine imposed as punishment for
contempt, if warranted by the conduct of the contempt or by the ends of justice.

(d) A person held in criminal contempt may nevertheless be found in civil contempt for the
same conduct. If a person is found in both civil contempt and criminal contempt for the
same conduct, the total period of imprisonment is limited as provided in section 1-27(c).

(Ord. No. 514, 6-18-85)

Sec. 1-22. Direct and indirect criminal contempt.

(@) Criminal contempt is direct criminal contempt when the act:
(1) Is committed within the sight or hearing of a presiding judicial official; and

(2) Is committed in, or in the immediate proximity to, the room where proceedings
are being held before the court; and

(3) Is likely to interrupt or interfere with matters then before the court.

The presiding judicial official may punish summarily for direct criminal contempt or may
defer adjudication and sentencing. If proceedings for direct criminal contempt are deferred,
the judicial official must, immediately following the conduct, inform the person of his
intentions to institute contempt proceedings.

(b) Any criminal contempt other than direct criminal contempt is indirect criminal contempt
and is punishable only after proceedings in accordance with the procedure outlined in
section 1-24.

(Ord. No. 514, 6-18-85)

Sec. 1-23. Summary proceedings for contempt.

(@) The presiding judicial official may summarily impose measures in response to direct
criminal contempt when necessary to restore order or to maintain the dignity and authority
of the court and when the measures are imposed substantially contemporaneously with the
contempt.



(b) Before imposing measures under this section, the judicial official must give the person
charged with contempt summary notice of the charges and a summary opportunity to
respond and must find facts supporting the summary imposition of measures in response to
contempt. The facts must be established beyond a reasonable doubt.

(Ord. No. 514, 6-18-85)

Sec. 1-24. Plenary proceedings for contempt.

(a) When a judicial official chooses not to proceed summarily against a person charged with
direct criminal contempt or when he may not proceed summarily, he may proceed by an
order directing the person to appear before a judge at a reasonable time specified in the
order and show cause why he should not be held in contempt of court. A copy of the order
must be furnished to the person charged. If criminal contempt is based upon acts before a
judge which so involve him that his objectivity may reasonably be questioned, the order
must be returned before a different judge.

(b) The person ordered to show cause may move to dismiss the order.
(c) The judge is the trier of facts at the show cause hearing.

(d) The person charged with contempt may not be compelled to be a witness against
himself or herself in the hearing.

(e) At the conclusion of the hearing, the judge must enter a finding of guilty or not guilty. If
a person is found to be in contempt, the judge must make findings of fact and enter
judgment. The facts must be established beyond a reasonable doubt.

(f) The judge presiding over the hearing may appoint a prosecutor or, in the event of an
apparent conflict of interest, some other member of the bar to represent the court in
hearings for criminal contempt.

(Ord. No. 514, 6-18-85)

Sec. 1-25. Custody.

(@) A judicial official may orally order that a person he is charging with direct criminal
contempt be taken into custody and restrained to the extent necessary to assure his
presence for summary proceedings or notice of plenary proceedings.

(b) If a judicial official who initiates plenary proceedings for contempt finds, based on sworn
statement or affidavit, probable cause to believe the person ordered to appear will not
appear in response to the order, he may issue an order for arrest of the person. A person
arrested under this subsection is entitled to release under bail.

(Ord. No. 514, 6-18-85)

Sec. 1-26. Appeal.



A person found in criminal contempt may appeal in the manner provided for appeals in
criminal actions.

(Ord. No. 514, 6-18-85)

Sec. 1-27. Civil contempt.

(a) Failure to comply with an order of a court is a continuing civil contempt as long as:
(1) The order remains in force;

(2) The purpose of the order may still be served by compliance with the order; and

(3) The person to whom the order is directed is able to comply with the order or is
able to take reasonable measures that would enable him to comply with the order.

(b) A person who is found in civil contempt may be imprisoned as long as his civil contempt
continues, unless the contempt is failure by a person not arrested for the crime to comply
with a nontestimonial identification order. In that case, he may be imprisoned for not more
than 90 days unless he is arrested on probable cause.

(c) A person who is found in civil contempt may, nevertheless, for the same conduct, be
found in criminal contempt, but the total period of imprisonment arising from the conduct
may not exceed the greater of:

(1) The period during which the contemptnor may be imprisoned for civil contempt;
or

(2) The period of punishment provided in section 1-21(a).
(Ord. No. 514, 6-18-85)

Sec. 1-28. Release.

(@) A person imprisoned for civil contempt must be released when his civil contempt no
longer continues. The order of the court holding a person in civil contempt must specify how
the person may purge himself of the contempt. Upon finding compliance with the
specifications, the officer having custody may release the person without further order from
the court .

(b) On motion of the contemptnor, the court must determine if he is subject to release and,
on an affirmative determination, order his release. The motion must be directed to the
judge who found civil contempt unless he is not available. The contemptnor may also seek
his release under other procedures available under law.

(Ord. No. 514, 6-18-85)

Sec. 1-29. Proceedings for civil contempt.

(a) Proceedings for civil contempt are either by the order of a judicial official directing the
alleged contemptnor to appear at a specified reasonable time and show cause why he
should not be held in civil contempt or by the notice of a judicial official that the alleged
contemptnor will be held in contempt unless he appears at a specified reasonable time and



shows cause why he should not be held in contempt. The order or notice must be given at
least five days in advance of the hearing unless good cause is shown. The order or notice
may be issued on the motion and sworn statement or affidavit of one with an interest in
enforcing the order, including a judge, and a finding by the judicial official of probable cause
to believe there is civil contempt.

(b) The person ordered to show cause may move to dismiss the order.
(c) The judicial official is the trier of facts at the show cause hearing.

(d) At the conclusion of the hearing, the judicial official must enter a finding for or against
the alleged contemptnor. If civil contempt is found, the judicial official must enter an order
finding the facts constituting contempt and specifying the action which the contemptnor
must take to purge himself of the contempt.

(e) A person with an interest in enforcing the order may present the case for a finding of
civil contempt for failure to comply with an order.

(f) A judge conducting a hearing to determine if a person is in civil contempt may at the
hearing, upon making the required findings, find the person in criminal contempt for the
same conduct, regardless of whether imprisonment for civil contempt is proper in the case.

(Ord. No. 514, 6-18-85)
Sec. 1-30. Appeals.

A person found in civil contempt may appeal in the manner provided for in appeals in civil
actions.

( Ord. No. 514, 6-18-1985)
Sec. 1-31. Jury list.

(@) The Tribal Enrollment Office shall prepare a current list of eligible jurors from the Tribal
enrollment records and provide the list to the Clerk of the Cherokee Court each year during
the month of January.

(b) Eligible jurors shall be those enrolled members who are 18 years of age or older and
who are currently residing on Cherokee trust lands.

(Res. No. 122, 5-1-1980)
Sec. 1-32. Involuntary commitment.

(a) Petition process. Anyone who has knowledge of a person who is mentally ill or a
substance abuser and presents a danger to self or others may petition for the involuntary or
emergency commitment of that person, using the following procedure

(1) The petitioner shall appear before a magistrate, clerk, or deputy clerk of the
Cherokee Court, execute an affidavit on the form adopted by that court, and petition
the clerk or magistrate for an order to take the respondent into custody for
examination by a licensed physician or psychologist. The affidavit shall include the
facts on which the petitioner's opinion, that the respondent is mentally ill or a



substance abuser and presents a danger to self or others, is based. If the petitioner
knows or reasonably believes that the respondent is also mentally retarded, this fact
shall be stated in the affidavit.

(2) If the clerk or magistrate finds reasonable grounds to believe that the facts
alleged in the affidavit are true and that the respondent is mentally ill or a substance
abuser and presents a danger to self or others, the clerk or magistrate shall issue an
order to a law enforcement officer or other responsible person to take the
respondent into custody for examination by a licensed physician or psychologist. If
the clerk or magistrate finds probable cause to believe that the respondent is also
mentally retarded, the clerk or magistrate shall note that fact in the order. The clerk
or magistrate shall inform the petitioner and the respondent, if present, specifically
about the next steps in the process.

(3) Because the Qualla Boundary is located in a single portal area under state law,
Smoky Mountain Mental Health is the area agency that determines the placement of
respondents who are involuntarily committed. It performs that duty through the
single portal of entry at Harris Regional Hospital in Sylva.

(4) Upon receipt of a custody order, a law enforcement officer or other person
named in the order shall take the respondent into custody within 24 hours after the
order was signed, and transport him/her to Harris Regional Hospital to obtain the
examination required in subsection (d) below.

(5) If the petitioner is a licensed physician or psychologist, he/she may execute the
affidavit and petition forms before any official authorized to administer oaths. He or
she is not required to appear before the clerk or magistrate for this purpose. If the
petitioner is a licensed physician or psychologist, an independent examination shall
also be conducted pursuant to subsection (d), except in an emergency as set forth in
subsection (e).

(b) Definitions. As used in this section, these terms shall have the following meanings:

(1) Danger to self. Within the recent past, a person has acted in such a way as to
show that he/she cannot exercise self-control, judgment or discretion in handling
his/her responsibilities, or cannot satisfy his/her own need for nourishment, medical
care, shelter, or personal safety, without the help and supervision of another person
and that other person is not available.

(2) Danger to others. Within the recent past, a person has inflicted or threatened or
attempted to inflict serious bodily harm on another, or has acted in a way that
creates a substantial risk of serious bodily harm to another, or has engaged in
extreme destruction of property, and there is reason to believe he/she will continue
or repeat this conduct.

(3) Respondent. Person for whom an emergency commitment is sought.

(4) Petitioner. Person who is seeking the involuntary or emergency commitment of a
respondent.

(¢) Duties of law enforcement officer or other authorized person transporting respondent. In
addition to the duties described elsewhere herein, the person authorized to transport
respondent for examination under subsection (d) shall do so without unnecessary delay. If a
licensed physician or psychologist is not immediately available to conduct an examination,
respondent may be temporarily detained at the facility, or if none is available, detained



under appropriate supervision at his home, or a hospital, but not in a jail if he is not
charged with a crime.

(d) Examination. Except in an emergency situation covered by subsection (e), the following
medical examination should be conducted at Harris Regional Hospital by Smoky Mountain
Mental Health, as the area mental health authority and single portal of entry for involuntary
commitments. A licensed physician or psychologist shall examine the respondent within 24
hours after the respondent is presented for examination. The examination shall include, but
is not limited to, an assessment of the respondent's:

(1) Current and previous mental illness and mental retardation including, if available,
previous treatment history;

(2) Danger to self or others as defined herein;

(3) Ability to survive safely without inpatient commitment, including the availability
of supervision from family, friends or others; and

(4) Capacity to make an informed decision concerning treatment.

After the examination, if the licensed physician or psychologist finds that the respondent is
mentally ill or a substance abuser and presents a danger to self or others, the licensed
physician or psychologist shall recommend inpatient commitment, and shall so state on the
examination report. If not, the person designated in the order to provide transportation
shall return the respondent to the respondent's regular residence and the respondent shall
be released from custody. If the licensed physician or psychologist also finds that the
respondent is mentally retarded, this finding shall be shown on the report. The report shall
be transmitted to the Clerk of the Cherokee Court within 24 hours. The law enforcement
officer or other designated person shall transport the respondent to a 24-hour facility, as
directed by the Court.

(e) Emergency procedures for persons needing immediate hospitalization. Anyone, including
a law enforcement officer, who knows of a person who is mentally ill or a substance abuser
and presents a danger to self or others, and who requires immediate hospitalization to
prevent harm to self or others, may transport the individual directly to a facility for
examination as required in subsection (d) by a licensed physician or psychologist. If the
licensed physician or psychologist finds that the person is a danger to self or others, he/she
shall certify this and the reason the respondent needs immediate hospitalization, under
oath, and transmit that certification to the Clerk of the Cherokee Court of Indian Offenses
within 24 hours. The certification shall serve as a custody order. After certification, the law
enforcement officer, or any other person designated by the Court's order, shall transport the
respondent to a 24-hour facility.

(f) Involuntary commitment case worker. To assist mentally ill or substance abusing
persons, and their families and care givers, with the Tribal and State systems of mental
health and involuntary commitment, there is established within the Health and Medical
Division the position of involuntary commitment case worker. The duties of the case worker
shall include providing any petitioner, respondent, or next-of-kin or care giver of a
respondent with assistance and advocacy as they proceed through the mental health and
involuntary commitment processes. Specific duties of the case worker shall include assisting
family members or respondents with petitioning, admission, examination, hearings,
discharge, communication between family, facility, and respondent, alternate resource and
payment issues, and in obtaining ancillary services for restoration of respondent's baseline
safe level of functioning.



(g) Due process. Respondents shall be afforded the due process of law throughout this
procedure. Upon transfer to a state mental health or other facility, respondents shall also
have all due process rights afforded by state law.

(Res. No. 106, 11-19-1981; Ord. No. 655, 9-8-1999; Ord. No. 72, 1-13-2000)

Sec. 1-33. Limitations on authority of Cherokee Court.
The Cherokee Court of Indian Offenses or any successor Cherokee Court, shall not have
authority, in deciding any case within its lawful jurisdiction, to:

(a) Grant, approve or assign a possessory interest in any Cherokee trust lands to any
person; or

(b) Grant, approve or assign a life estate in any Cherokee trust land or any
improvements located thereon, to a nonmember of the Eastern Band of Cherokee
Indians; or

(c) Grant, approve or assign a writ of possession in any Cherokee trust lands or any
improvements thereon, to a nonmember of the Eastern Band of Cherokee Indians
unless such property shall be used as a residence for children of enrolled members.

(1) Such writ of possession shall not extend beyond the 18th birthday of the
youngest child of an enrolled member actually residing in a home located on
such lands; but

(2) Such writ of possession may extend beyond the 18th birthday of a child of
an enrolled member actually residing in such house if said child is not
physically or mentally capable of caring for himself or herself upon reaching
the age of 18.

(d) A writ of possession entered by the Cherokee Court shall automatically expire on
the date the youngest member of an enrolled member living in the home located on
trust lands reaches the age of 18 years. A writ of possession may be extended
beyond such date only if a petition is filed with the Cherokee Court showing the
minor child of an enrolled member then living in such house is physically or mentally
incapable of caring for themselves.

(Ord. No. 66, 12-5-1991)
ARTICLE V. LONG ARM LAW
Sec. 1-34. Subject matter jurisdiction.

The Cherokee Court having jurisdiction of the subject matter may exercise jurisdiction in
rem or quasi in rem on the grounds stated in this section. Jurisdiction in rem or quasi in rem
may be involved in any of the following cases:

(a) When the subject of the action is real or personal property located on Cherokee
Indian trust lands and the defendant has or claims any lien or interest therein, or the
relief demanded consists wholly or partially in excluding the defendant from any
interest or lien therein. This subsection shall apply whether any such defendant is
known or unknown.

(b) When the action is to foreclose, redeem from or satisfy a leasehold deed of trust,



mortgage or lien upon real or personal property located on Cherokee trust lands.

(c) When the action is for a divorce or annulment of marriage of an enrolled member
or a spouse of an enrolled member, either of whom is a resident of Cherokee trust
lands at the date of separation and both spouses resided on Cherokee trust lands
prior to separation.

(d) In any other action in which in rem or quasi in rem jurisdiction may be lawfully
exercised under Tribal law or federal law applicable to Federal Indian Tribes. Such
jurisdiction shall not be exercised over any subject matter which would be
inconsistent with federal prohibition against alienation (25 U.S.C. 177) or any other
federal law restricting the use or conveyance of Indian lands, property or legal rights.

(Ord. No. 285, 11-5-1992)
Sec. 1-35. Service; interlocutory orders.

The Cherokee Court, in exercising jurisdiction in rem or quasi in rem may affect the
interests of a defendant in such an action only if process has been served upon the
defendant in accordance with the provisions of Rule 4(k) of the Rules of Civil Procedure, as
adopted by the Cherokee Code or by the Cherokee Court, but nothing herein shall prevent
the court from making interlocutory orders for the protection of the parties, children or
property while the action is pending.

(Ord. No. 285, 11-5-1992)
Sec. 1-36. Proof of service of process.

When the defendant appears in the action and challenges the service of the summons upon
him, proof of the service of process shall be as follows:

(@) Personal service or substituted personal service.

(1) If served by Cherokee Police Department or a lawful process officer under
Tribal law, by the officer's certificate thereof, showing place, time and manner
of service; and

(2) If served by any other person, his affidavit thereof, showing the place,
time and manner of service; his qualifications to make service under Rule
4(a) or Rule 4(j)(3) of the Rules of Civil Procedure; that he knew the person
served to be the party mentioned in the summons and delivered to and left
with him a copy; and if the defendant was not personally served, he shall
state in such affidavit when, where and with whom such copy was left. If such
service is made outside the confines of Cherokee trust lands, the proof
thereof may in the alternative be made in accordance with the law of the
place where such service is made.

(b) Service by publication. In the case of publication, by the affidavit of the publisher
or printer, or his foreman or principal clerk, showing the date and specifying the date
of the first and last publication, and an affidavit of mailing of a copy of the complaint
or notice, as the case may require, made by the person who mailed the same.

(c) Written admission of defendant. The written admission of the defendant, whose



signature or the subscription of whose name to such admission shall be presumptive
evidence of genuineness.

(d) Service by registered or certified mail. In the case of service by registered or
certified mail, by affidavit of the serving party averring:

(1) That a copy of the summons and complaint was deposited in the post
office for mailing by registered or certified mail, return receipt requested;

(2) That it was in fact received as evidenced by the attached registry receipt
or other evidence satisfactory to the court of delivery to the addressee; and

(3) That the genuine receipt or other evidence of delivery is attached.
(Ord. No. 285, 11-5-1992)

Sec. 1-37. Default judgments.

Where a defendant fails to appear in an action within the appropriate time, the court shall,
before entering a judgment against such defendant, require proof of service of the
summons in the manner required by section 1-36 above and, in addition, shall require
further proof as follows:

(a) Where a personal claim is made against the defendant, the court shall require
proof by affidavit or other evidence to be made and filed, of the existence of any fact
not shown by verified complaint which is needed to establish grounds for personal
jurisdiction over the defendant. The court may require such additional proof as the
interests of justice require.

(b) Where no personal claim is made against the defendant, the court shall require
such proofs, by affidavit or otherwise, as are necessary to show that the court's
jurisdiction has been invoked over the status, property, or thing which is the subject
of the action. The court may require such additional proof as the interests of justice
require.

(Ord. No. 285, 11-5-1992)
Sec. 1-38. Stay of proceeding to permit trial in another jurisdiction.

(a) If, in any action pending in any other court, with lawful jurisdiction over the parties or
subject matter, the judge shall find that it would work substantial injustice for the action to
be tried in the Cherokee Court, the judge on motion of any party may enter an order to stay
further proceedings in the action in the Cherokee Court. A moving party under this section
must stipulate their consent to suit in another jurisdiction found by the judge to provide a
convenient, reasonable and fair place of trial.

(b) In a proceeding in which a stay has been ordered under this section, jurisdiction of the
court continues for a period of five years from the entry of the last order affecting the stay;
and the court may, on motion and notice to the parties, modify the stay order and take such
action as the interests of justice require. When jurisdiction of the court terminates by reason
of the lapse of five years, the clerk shall enter an order dismissing the action.

(c) Whenever a motion for a stay made pursuant to this section is granted, any nonmoving
party shall have the right of immediate appeal. Whenever such a motion is denied, the
movant may seek review by means of a writ of certiorari and failure to do so shall constitute



a waiver of any error the judge may have committed in denying the motion.
(Ord. No. 285, 11-5-1992)

Sec. 1-39. Acceptance of privileges; department of motor vehicles as attorney for
service of process.

The acceptance by a nonresident of the rights and privileges conferred by the laws of the
Eastern Band of Cherokee Indians, as they are established or set forth in section 1-2 of the
Cherokee Code, as evidenced by the nonresident having engaged in any of the lawful civil
activities set forth or covered in section 1-2, or by their operation of a motor vehicle on the
public highways and roadways within the confines of Cherokee trust lands, shall be deemed
equivalent to the jurisdiction of the Cherokee Courts.

(@) Operation of motor vehicles within Cherokee trust lands shall be deemed to be
equivalent to the appointment by such nonresident of the Commissioner of Motor
Vehicles, as set forth in N.C.G.S. 1-105, to be his lawful attorney for purposes of
service of process, which may be effected in the manner and form established under
North Carolina law in N.C.G.S. 1-105.

(b) The provisions of N.C.G.S. 1-105.1 are hereby adopted and made applicable to
the Cherokee Courts for those residents who establish residence outside the State of
North Carolina or who depart from Cherokee trust lands and the State of North
Carolina.

(Ord. No. 285, 11-5-1992)

Sec. 1-40. Application of the Indian Civil Rights Act.
All provisions of the Indian Civil Rights Act, 25 U.S.C. 1301-1303, shall apply in all court
proceedings before the Cherokee Court.

(Ord. No. 407, 11-21-1996)
Sec. 1-41. Transitional provisions for the Cherokee Court.

(@) After transfer of authority from the CFR Court of Indian Offenses to the Cherokee Court
pursuant to the Indian Self Determination Act contract between the United States and the
Eastern Band of Cherokee Indians, any cases over which the CFR Court was exercising
continuing jurisdiction prior to the transfer of authority shall be transferred to the Cherokee
Court, on the motion of any party or on the Court's own motion.

(b) No transferred case shall abate or be dismissed solely on the ground that it was filed in
the CFR Court prior to the transfer of authority to the Cherokee Court. The Cherokee Court
shall have jurisdiction over all cases properly filed in the CFR Court and transferred pursuant
to this section.

(c) The Cherokee Court's jurisdiction shall not be limited by restrictions set forth in the Code
of Federal Regulations, and shall extend to all cases for which jurisdiction is granted by the
Cherokee Code. In a case transferred from the CFR Court, whenever the Cherokee Court
can exercise jurisdiction over a non-Indian defendant over whom the CFR Court could not
exercise jurisdiction under 25 C.F.R. § 11.103(a), the non-Indian defendant shall be joined
as a party to the transferred action upon proper service of process, provided that the
defendant shall be permitted to present any available defense regardless of the stage of the
case when the defendant is joined.



(d) When the interest of justice so requires, a judge of the Cherokee Court shall have the
authority to convene a session of the CFR Court to hear a case that was filed with the CFR
Court and not transferred to the Cherokee Court, so long as the Eastern Band of Cherokee
Indians remains listed in 25 C.F.R. § 11.100. No new case shall be filed in the CFR Court
after the transfer of authority to the Cherokee Court.

(e) After the transfer of authority to the Cherokee Court, the Cherokee Supreme Court shall
have jurisdiction over all appeals, including those pending when authority is transferred,
regardless of whether the trial was held in the CFR Court or the Cherokee Court.

(f) The statute of limitations shall be tolled, and shall not be a defense to any claim filed in
the Cherokee Court, provided that the same claim was timely filed in the CFR Court; the
claim was not the subject of a final judgment or order in the CFR Court; and the claim is
filed in the Cherokee Court within 90 days after the transfer of authority to the Cherokee
Court.

(g) On the motion of any party or the Court's own motion, the Cherokee Court shall give full
faith and credit to all judgments and orders entered by the CFR Court that were properly
within the jurisdiction of the CFR Court and not stayed by a pending appeal at the time of
the transfer of authority, and shall enforce such judgments and orders as its own.

(h) The Cherokee Court shall maintain and protect all the files and records of the CFR Court.

(i) This section shall apply to all cases whether denominated as civil, criminal, special
proceeding, estate or any other category.

(j) The Cherokee Court shall have jurisdiction to adjudicate criminal charges filed under the
criminal provisions applicable at the time the alleged crime was committed, whether the
source of those criminal provisions is the Code of Federal Regulations, the Cherokee Code,
or other applicable law.

(Ord. No. 117, 3-3-2000; Ord. No. 291, 7-6-2000)

Chapter 2: Exclusion Powers of the Tribe*
*Cross references: Civil procedure, ch. 1; exclusion or rejection of individuals for Tribal
gaming, § 16-9.01 et seq.; enrollment, ch. 49; Tribal government, ch. 117.
Sec. 2-1. Power to exclude.
The Tribal Council shall have the power to exclude enrolled Tribal members for sexual
offenses against minors, and shall have the power to exclude other persons from Cherokee
trust lands when necessary to protect the integrity and law and order on Tribal lands and
territory or the welfare of its members.

(Ord. No. 92, 5-5-1994; Ord. No. 271, 7-24-1996)

Sec. 2-2. Tribal Council proceedings.



The Tribal Council shall exercise its power to exclude persons from Cherokee trust lands
only in open session of the Council.

(Ord. No. 92, 5-5-1994)
Sec. 2-3. Notice and legal defense rights.

(@) The Tribal Council shall provide reasonable notice to all persons over whom it exercises
the power of exclusion, together with hearing before the Tribal Council.

(b) The Tribal Council shall provide not less than ten calendar days written notice to such
persons prior to hearing. For good cause shown, the Council can waive the ten-day period
and exclude immediately.

(c) Such persons shall be provided with a written statement of the grounds for the proposed
exclusion at the same time notice of the hearing is served upon them.

(d) Such persons shall have the right to appear in person before the Tribal Council, to be
represented by legal counsel before the Tribal Council, to require all testimony to be under
oath at such hearing, to subpoena witnesses in their behalf for such hearing, to confront or
question witnesses bringing exclusion actions against them to the Tribal Council or testifying
against them in such hearing.

(e) Notice of exclusion hearings shall specify the duration of exclusion proposed for each
individual.

(Ord. No. 92, 5-5-1994; Ord. No. 271, 7-24-1996)
Sec. 2-4. Terms of exclusion.

The Tribal Council may exclude persons from Cherokee trust lands for limited periods of
time, indefinite periods of time or permanently.

(Ord. No. 92, 5-5-1994)
Sec. 2-5. Votes required for exclusion.

(@) Exclusion of any person from Cherokee trust lands for a limited period of time not
exceeding 90 days shall require a majority vote of the entire Tribal Council.

(b) Exclusion of any person from Cherokee trust lands for more than 90 days or for an
indefinite period of time shall require a two-thirds vote of the entire Tribal Council.

(c) Permanent exclusion of any person from Cherokee trust lands shall require a three-
fourths vote of the entire Tribal Council.

(Ord. No. 92, 5-5-1994)
Sec. 2-6. Enrolled members; permanent exclusion.

If an enrolled Tribal member is permanently excluded from Cherokee trust lands, then the
member's name shall be removed from the membership roll of the Tribe, and all privileges



pertaining thereto shall immediately be suspended indefinitely. The removal of the person's
name from the roll shall be submitted to the Superintendent of the Eastern Cherokee
Agency for approval by the Secretary of the Interior or his authorized representative.

(Ord. No. 271, 7-24-1996)

Sec. 2-7. Request for exclusion action.

The persons with standing to bring a request to the Tribal Council for an exclusion action
against a person who is subject to this Chapter are:

(1) The Principal Chief.
(2) The Vice Chief.
(3) Members of the Tribal Council.

(4) The Chief of the Cherokee Police Department.
(Ord. No. 271, 7-24-1996; Ord. No. 757, 5-3-2001)

Chapter 7: Judicial Code

Sec. 7-1. Composition of the Judicial Branch.

(@) The Judicial Branch shall be comprised of one Supreme Court, one Trial Court, and such
other Trial Courts of Special Jurisdiction as established by law. The Supreme Court shall be
known as the "Cherokee Supreme Court" and the Trial Court shall be known as the
"Cherokee Court." Trial Courts of Special Jurisdiction shall be established by the Tribal
Council and named according to their function (e.g., Cherokee Juvenile Court).

(b) The Supreme Court shall be comprised of one Chief Justice and two Associate Justices.
The Trial Court shall be comprised of one Chief Judge and two Associate Judges, and other
Associate Judges of the Trial Courts of Special Jurisdiction.

(c) All Justices and Judges shall be appointed upon nomination by the Principal Chief, and
confirmation by the Tribal Council.

(d) The Court shall maintain a list of temporary justices, judges and magistrates available
for assignment to particular cases or duties by the Chief Justice. Prior to assignment by the
Chief Justice, temporary justices, judges or magistrates must be nominated and confirmed
in accordance with subsection (c) of this section.

(Ord. No. 29, 4-1-2000)
Sec. 7-2. Jurisdiction of the Judicial Branch.

(@) The jurisdiction of the Eastern Band of Cherokee Indians, including the Judicial Branch,
extends to all persons, activities, and property within the territory of the Eastern Band
based upon inherent territorial or popular sovereignty. The territory of the Eastern Band is
comprised of all lands within the Qualla Boundary, all lands held by the United States for the
benefit of the Eastern Band or any member of the Eastern Band, and all other lands



acquired by the Eastern Band, notwithstanding the issuance of any right-of-way. The
territory includes all surface and sub-surface lands, submerged lands under navigable or
non-navigable waters, all air and water, and all natural resources. Every person who enters
the territory shall, by entering, be deemed to have consented to the jurisdiction of the
Eastern Band of Cherokee Indians.

(b) The Trial Court shall have original jurisdiction over all cases and controversies, both
criminal and civil, in law or in equity, arising under the Charter, laws, customs, and
traditions of the Eastern Band of Cherokee Indians, including cases in which the Eastern
Band of Cherokee Indians, or its officials and employees, shall be a party. Any such case or
controversy arising within the territory of the Eastern Band of Cherokee Indians shall be
filed and exhausted in the Judicial Branch before it is filed in any other jurisdiction. This
grant of jurisdiction shall not be construed to be a waiver of sovereign immunity.

(c) The Judicial Branch shall not have jurisdiction over matters in which the exercise of
jurisdiction has been specifically prohibited by a binding decision of the United States
Supreme Court, the United States Court of Appeals for the Fourth Circuit or by an Act of
Congress.

(d) In deciding cases and controversies over which it has jurisdiction, the Judicial Branch
shall be bound by the laws, customs, traditions, and precedents of the Eastern Band of
Cherokee Indians. If there is no applicable Cherokee law, the Judicial Branch shall look next
to Federal law, then to North Carolina law, and finally to the law of other jurisdictions for
guidance. Limitations on the authority of the Cherokee Court to grant certain types of relief,
which are set forth in the Cherokee Code, shall remain in full force and effect, unless they
are specifically rescinded by the Tribal Council.

(e) The Supreme Court shall have appellate jurisdiction to certify and decide any appeal
from the Trial Court. The Supreme Court shall have original and exclusive jurisdiction to
review a final determination made by the Election Board in any election dispute.

(Ord. No. 29, 4-1-2000; Ord. No. 291, 7-6-2000)
Sec. 7-3. Powers and Duties of the Judicial Branch.

(@) The judicial power shall be vested in the Judicial Branch. The Judicial Branch shall have
the power to interpret and apply the Charter, laws, customs, and traditions of the Eastern
Band of Cherokee Indians. The Chief Justice of the Supreme Court shall administer the
Judicial Branch.

(b) The Judicial Branch shall develop a system of precedent based on the common law,
customs, and traditions of the Eastern Band of Cherokee Indians. The Judicial Branch shall
not adjudicate the same matter twice. The Judicial Branch shall have the power to assess
fees and costs in accordance with law.

(c) The Judicial Branch shall make projections of judicial revenues and propose an annual
budget for the Judicial Branch. The Chief Justice shall have the power to administer funds
appropriated by law for the Judicial Branch.

(d) With the exception of appointed Judges and Justices, Judicial Branch personnel shall be
tribal employees who are subject to the Tribe's personnel policies and procedures.

(Ord. No. 29, 4-1-2000)



Sec. 7-4. Powers of the Trial Court.

(@) The Trial Court shall have the power to interpret and apply the Charter, laws, customs,
and traditions of the Eastern Band of Cherokee Indians, and to make findings of fact and
conclusions of law and issue all remedies in law and relief in equity.

(b) Orders of the Trial Court shall be written and published.
(Ord. No. 29, 4-1-2000)
Sec. 7-5. Powers of the Supreme Court.

(a) The Supreme Court shall have the power to interpret and apply the Charter, laws,
customs, and traditions of the Eastern Band of Cherokee Indians, and to make conclusions
of law. The Supreme Court shall not have the power to make findings of fact.

(b) The Supreme Court shall have the power to declare any law void if such violates the
Charter and Governing Document of the Eastern Band of Cherokee Indians, enacted in
1986, as it may from time to time be amended.

(c) The Supreme Court shall have the power to establish written rules for the Judicial
Branch, including qualifications to practice law, provided such rules are consistent with law.
No person shall be permitted to practice law in any court of the Judicial Branch unless that
person has a license to practice law from the State of North Carolina.

(d) Orders and opinions of the Supreme Court shall be written and published.

(e) Orders of the Supreme Court are final and shall not be subject to appeal to any other
body of the Eastern Band of Cherokee Indians.

(Ord. No. 29, 4-1-2000)
Sec. 7-6. Terms of office.

The Chief Justice, the Chief Judge, and Associate Judges for Trial Courts of Special
Jurisdiction shall each serve terms of six years, or until their successors have been sworn
into office, and shall be eligible for reappointment. Associate Justices of the Supreme Court
and Associate Judges of the Trial Court shall serve terms of four years, or until their
successors have been sworn into office, and shall be eligible for reappointment.

(Ord. No. 29, 4-1-2000)
Sec. 7-7. Compensation.

The Justices and Judges shall be paid reasonable compensation as established by law which
shall not be decreased during a term of office. The Chief Justice of the Supreme Court shall
be paid an annual salary. The Associate Justices of the Supreme Court shall be paid on a per
case basis. The Chief Judge and Associate Judges of the Trial Court shall be paid an annual
salary. Associate Judges for Trial Courts of Special Jurisdiction shall be paid on a per case
basis.

(Ord. No. 29, 4-1-2000)



Sec. 7-8. Judicial qualifications.

(@) The Chief Justice of the Supreme Court and the Chief Judge of the Trial Court shall be
attorneys licensed by the North Carolina State Bar and members in good standing of the
practicing bar of the Eastern Band of Cherokee Indians. No person shall serve as a justice or
judge who has ever been convicted of a felony or other crime of moral turpitude in any
jurisdiction, convicted of any crime involving embezzlement, fraud, bribery or theft against
the Eastern Band of Cherokee Indians, removed by impeachment from any office, or
resigned from any office while under official investigation for impeachment.

(b) All persons appointed as associate justices of the Cherokee Supreme Court and as
associate judges of the Cherokee Tribal Court shall also be attorneys licensed by and in
good standing with the North Carolina State Bar. This subsection shall not apply to persons
appointed and confirmed before the effective date of this amendment.

(Ord. No. 29, 4-1-2000; Ord. No. 503, 12-20-00)
Sec. 7-9. Conflict of interest.

Any Justice or Judge with a direct personal or financial interest in the outcome of any matter
shall recuse himself or herself, and failure to recuse shall constitute grounds for
impeachment and removal from office.

(Ord. No. 29, 4-1-2000)

Sec. 7-10. Removal by impeachment.

(@) The Ethics Commission shall have the sole power to remove Judges and Justices by
impeachment, and any other power delegated by law. The Ethics Commission shall be
comprised of five members, who shall be the Principal Chief, Vice-Chief, Chairperson of the
Tribal Council, Vice Chairperson of the Tribal Council, and the Chairperson of the Community
Club Council. A judge or justice subject to impeachment proceedings shall be given
reasonable notice of the charges and shall address the Ethics Commission in a public
hearing. An affirmative vote of four members of the Ethics Commission shall be required to
remove by impeachment under this section.

(b) The Ethics Commission shall choose from among its own members an officer to preside
over an impeachment of a judge or justice. Impeachment proceedings shall be open to the
public. A resignation tendered by a person subject to pending impeachment proceedings
shall be deemed an affirmative judgment for removal by impeachment. Judgment to remove
by impeachment shall be final and not subject to judicial review.

(c) A judgment to remove by impeachment rendered by the Ethics Commission shall include
disqualification to hold future office, disqualification to be employed in any governmental
capacity by the Eastern Band of Cherokee Indians, and may include denial of certain rights,
benefits, or privileges as an enrolled member of the Eastern Band of Cherokee Indians. A
judgment to remove by impeachment shall be final and jeopardy shall not attach so that an
impeached official may be bound over for prosecution, trial, conviction, and sentencing in a
court of law. The Eastern Band of Cherokee Indians may initiate a civil action in the Judicial
Branch to seek restitution of any funds wrongfully acquired by an individual removed by
impeachment.



(Ord. No. 29, 4-1-2000)
Sec. 7-11. Vacancies in the Judicial Branch.

A vacancy in any judicial office shall be filled by appointment in accordance with section 7-1
above.

(Ord. No. 29, 4-1-2000)
Sec. 7-12. Annual report.

The Chief Justice shall make an annual report to the Tribal Council at the Annual Council
concerning the following issues:

(1) Recommended clarifications, changes or additions to the rules of procedure and
evidence governing litigation in the Judicial Branch;

(2) Suggested clarifications, changes or additions, if any, to the Cherokee Code to
facilitate the administration of justice;

(3) Statistics concerning the general nature and character of disputes heard or
resolved by the Judicial Branch over the preceding year;

(4) Budgetary and financial matters related to the Judicial Branch; and

(5) Such other matters as the Chief Justice deems appropriate.
(Ord. No. 29, 4-1-2000)

Sec. 7-13. Sovereign immunity.

Nothing in this chapter shall be construed as a waiver of the sovereign immunity of the
Eastern Band of Cherokee Indians. The Judicial Branch shall dismiss any claim or cause of
action against the Eastern Band of Cherokee Indians, or any of its programs, enterprises,
authorities, officials, agents, or employees acting in their official capacities, unless the
complaining party demonstrates that the Cherokee Tribal Council or the United States
Congress has expressly and unequivocally waived the Eastern Band's sovereign immunity
for such a claim in a written ordinance, law, or contract.

(Ord. No. 29, 4-1-2000)
Sec. 7-14. Rules of procedure and evidence.

(@) Proceedings in the courts of the Judicial Branch shall be governed by the North Carolina
Rules of Civil Procedure, the North Carolina Rules of Evidence, and the North Carolina Rules
of Appellate Procedure. The Cherokee Tribal Council adopts these North Carolina rules as a
matter of comity to promote respect for the Cherokee Courts and to facilitate the practice of
law in the Cherokee Courts.

(b) All documents to be filed with the courts shall be filed at the Cherokee Courthouse,
Acquoni Road, Cherokee, Qualla Boundary (North Carolina).



(c) This section shall not be construed as a waiver of the Tribe's inherent sovereign
authority to make its own laws and rules. The Supreme Court may propose amendments to
specific rules for approval by the Tribal Council. Such rules shall not take effect until so
approved and published in the Cherokee Code.

(Ord. No. 29, 4-1-2000)

Sec. 7-15. Transition.

The Tribal Council has stated its intention to enter into a self-determination contract with
the Bureau of Indian Affairs under Public Law 93-638 to assume responsibility for the court
system using available federal funds. This section shall not have the effect of transferring

judicial responsibility from the BIA to the Tribe until such a contract has been successfully
negotiated.

(Ord. No. 29, 4-1-2000)

Editor's note: Contract negotiated effective 4-1-2000.

Sec. 7-16. Severability.

If any section of this chapter is found to be inconsistent with a specific provision of the
Charter or Governing Document of the Eastern Band of Cherokee Indians, then the Charter
shall supersede that section, but all other sections of this chapter shall remain in full force
and effect.

(Ord. No. 29, 4-1-2000)

Sec. 7-17. Amendment.

To protect the independence of the Judicial Branch, this Chapter may only be amended by a
vote of two-thirds of the Cherokee Tribal Council and ratification by the Principal Chief.

(Ord. No. 29, 4-1-2000)

Sec. 7-18. Repeal of prior law.

The following sections of Chapter 1 are hereby rescinded, effective upon the implementation
of the self-determination contract with the Bureau of Indian Affairs: Sections 1-1, 1-4, 1-5,

i-7,1-8, 1-9, 1-10, 1-12, 1-13, 1-15, 1-16, 1-17, and 1-18. All other provisions of Chapter

1 shall remain in effect.

(Ord. No. 29, 4-1-2000)

Chapter 7A: Juvenile Codex

*Cross references: Civil procedure, ch. 1; crimes against children, § 14-30 et seq.;



adoption, ch. 48; domestic and family violence, ch. 50C; child support enforcement, ch.
110.

ARTICLE I. IN GENERAL
Sec. 7A-1. Purpose.

This chapter shall be interpreted and construed so as to implement the following purposes
and policies:

(@) To divert juvenile offenders from the juvenile system through the intake services
authorized herein so that juveniles may remain in their own homes and may be
treated through community-based services when this approach is consistent with the
protection of the public safety;

(b) To provide procedures for the hearing of juvenile cases that ensure fairness and
equity and that protect the constitutional rights of the juveniles and parents; and

(c) To develop a disposition in each juvenile case that reflects consideration of the
facts, the needs and limitations of the child, the strengths and weaknesses of the
family, and the protection of the public safety.

Sec. 7A-2. Definitions.

Unless the context clearly requires otherwise, the following words have the listed meanings:

(@) Caretaker shall mean any person other than a parent who is caring for a juvenile,
including any blood relative, step-parent, foster parent, or house parent, cottage
parent or other person supervising a juvenile in a child care facility.

(b) Clerk shall mean the Clerk of the Cherokee Court, acting clerk, or assistant or
deputy clerk.

(c) Court shall mean the Cherokee Court of Indian Offenses or Cherokee Tribal
Court.

(d) Court counselor shall mean a person responsible for probation and aftercare
services to juveniles on probation or on conditional release.

(e) Custodian shall mean the person or agency that has been awarded legal custody
of a juvenile by a court.

(f) Delinquent juvenile shall mean any juvenile who is less than 16 years of age who
has committed a criminal offense under tribal or federal laws, including violation of
the motor vehicle laws.

(g) Detention shall mean the confinement of a juvenile pursuant to an order for
secure custody pending an adjudicatory or dispositional hearing or admission to a
placement.

(h) Detention home shall mean an authorized facility providing secure custody for
juveniles.



(i) Guardian shall mean a person who legally has the care and management of the
person or the estate or both, of a child during its minority.

(j) In loco parentis shall mean person acting in loco parentis, other than parents or
legal guardian, who has assumed the status and obligation of a parent without being
awarded the legal custody of a juvenile by a court.

(k) Intake counselor shall mean a person who screens a petition alleging that a
juvenile is delinquent or undisciplined to determine whether the petition should be
filed.

() Judge shall mean any judge of the Cherokee Court of Indian Offenses or Cherokee
Tribal Court.

(m) Juvenile shall mean any person who is less than 18 years of age and is not
married, emancipated or a member of the armed services of the United States. A
juvenile who is married, emancipated or a member of the armed forces shall be
prosecuted as an adult for the commission of a criminal offense. Wherever the term
"juvenile" is used with reference to rights and privileges, that term encompasses the
attorney for the juvenile as well.

(n) Parent shall mean any biological parent or parents of a juvenile or any person
who has lawfully adopted a juvenile. It does not include the unwed father where
paternity has not been acknowledged or established.

(o) Petitioner shall mean the individual who initiates court action whether by the
filing of a petition or of a motion for review alleging the matter for adjudication.

(p) Probation shall mean the status of a juvenile who has been adjudicated
delinquent subject to specific conditions under the supervision of a court counselor
who may be returned to the court for violation of those conditions during the period
of probation.

(q) Prosecutor shall mean the prosecuting attorney for the Cherokee Court of Indian
Offenses or the Cherokee Tribal Court.

(r) Protective supervision shall mean the status of a juvenile who has been
adjudicated delinquent or undisciplined and is under the supervision of a court
counselor.

(s) Shelter care shall mean the temporary care of a juvenile in a physically
unrestricting facility pending court disposition.

(t) Undisciplined juvenile shall mean a juvenile who is less than 18 years of age who
is unlawfully absent from school; who is regularly disobedient to his parent,
guardian, or custodian and beyond their disciplinary control, who is found in places
where it is unlawful for a juvenile to be, or who has run away from home.

(Ord. No. 76A, 1-8-1998; Ord. No. 289, 7-17-00)

Sec. 7A-3. Jurisdiction.|



The Cherokee Court has exclusive, original jurisdiction over any case involving an Indian
juvenile who is domiciled within the territory of the Eastern Band of Cherokee Indians and is
alleged to be delinquent or undisciplined. In addition, the Cherokee Court has jurisdiction
over the parent, guardian, or custodian of a juvenile who is under the jurisdiction of the
court pursuant to this section if the parent, guardian, or custodian has been served with a
summons pursuant to section 7A-18. For purposes of determining jurisdiction, the age of
the juvenile at the time of the alleged offense governs. For juveniles alleged to be
delinquent or undisciplined, the minimum age is six years of age. The court also has
exclusive original jurisdiction of the following proceedings:

(1) Proceedings to determine jurisdiction;

(2) Proceedings to determine whether the juvenile is within the jurisdiction of the
court;

(3) Proceedings to determine whether the facts alleged constitute a delinquent or
undisciplined offense;

(4) Proceedings to determine whether the facts are sufficiently serious to warrant
court action;

(5) Proceedings to obtain assistance from community resources when court action is
not necessary;

(6) Proceedings to determine whether a juvenile who is on conditional release and
under after-care supervision of the court counselor has violated the terms of his
conditional release;

(7) Hearing procedures;

(8) Proceedings for expunction of records of juveniles adjudicated delinquent or
undisciplined.

(Ord. No. 289, 7-17-00)
Sec. 7A-4. Retention of jurisdiction.

When the court obtains jurisdiction over a juvenile, jurisdiction shall continue until
terminated by order of the court or, until the delinquent juvenile reaches his 16th birthday
and until the undisciplined juvenile reaches his 18th birthday, except as provided otherwise
in this section. The court has continuing jurisdiction over a delinquent juvenile who is in
custody and over proceedings to determine whether a delinquent juvenile is on probation or
who is under the post-release supervision of the court has violated the terms of the
delinquent juvenile's probation or the delinquent juvenile's post-release supervision. In
addition, the court retains jurisdiction over the parent, guardian or custodian of a juvenile
who is under the jurisdiction of the court pursuant to this section if the parent, guardian or
custodian has been served with a summons pursuant to section 7A-18.

(Ord. No. 289, 7-17-00)
ARTICLE II. SCREENING OF DELINQUENCY AND UNDISCIPLINED PETITIONS

Sec. 7A-5. Intake services.



(@) The intake counselor/court counselor shall establish intake services for all delinquency
and undisciplined cases.

(b) The purpose of intake services shall be to determine from available evidence whether
there are reasonable grounds to believe the facts alleged are true, to determine whether the
facts alleged constitute a delinquent or undisciplined offense within the jurisdiction of the
court, to determine whether the facts alleged are sufficiently serious to warrant court action
and to obtain assistance from community resources when court referral is not necessary.
The intake counselor shall not engage in field investigations to substantiate complaints or to
produce supplementary evidence but may refer complaints to law enforcement agencies for
those purposes.

Sec. 7A-6. Preliminary inquiry.

(a) When a complaint is received, the intake counselor shall make a preliminary
determination whether the juvenile is within the jurisdiction of the court as a delinquent or
undisciplined juvenile. If the intake counselor finds that the facts contained in the complaint
do not state a case within the jurisdiction of the court, that legal sufficiency has not been
established, or that the matters alleged are frivolous, he shall, without further inquiry,
refuse authorization to file the complaint.

(b) When requested by the intake counselor, the prosecutor shall assist in determining the
sufficiency of evidence as it affects the quantum of proof and the elements of the offenses.

(c) If the intake counselor finds reasonable grounds to believe that the juvenile has
committed any of the offenses included under the Major Crimes Act, 18 U.S.C. 1153, he
shall, without further inquiry, refer the matter to the United States Attorney.

Sec. 7A-7. Evaluation.

Upon finding of legal sufficiency, the intake counselor shall determine whether a complaint
should be filed as a petition, the juvenile diverted to a community resource, or the case
resolved without further action. The intake process shall include the following steps, if
practicable:

(@) Interviews with the complainant and the victim, if someone other than the
complainant;

(b) Interviews with persons known to have information about the juvenile or family,
which information is pertinent to the case;

(c) Interviews required by this section shall be conducted in person unless it is
necessary to conduct them by telephone.

Sec. 7A-8. Evaluation decision.

(@) The evaluation of a particular complaint shall be completed within 15 days, with an
extension of a maximum of 15 additional days at the discretion of the intake
counselor/court counselor. The intake counselor must decide within this time period whether
or not a complaint will be filed as a juvenile petition. If the intake counselor determines that
a complaint should be filed as a petition, he shall assist the complainant when necessary



with the preparation and filing of the petition, or help with the preparation and filing of the
petition, shall endorse on it the date and the words "Approved for filing," shall sign it
beneath such words, and shall transmit it to the clerk. If the intake counselor determines
that a petition should not be filed, he shall immediately notify the complainant in writing
with the reasons for his decision and shall include notice of the complainant's right to have
the decision reviewed by the prosecutor. The intake counselor shall then sign his name on
the complaint beneath the words "Not approved.”

(b) Any complaint not approved for filing as a juvenile petition shall be destroyed by the
intake counselor after holding the complaint for a temporary period to allow follow-up and
review.

Sec. 7A-9. Referral and follow-up.

The intake counselor may refer any case to an appropriate public or private resource unless
the offense is one in which a petition is required. After making a referral, the intake
counselor shall ascertain that the juvenile actually contacted or was seen by the resource to
which he was referred. In the event that the juvenile does not contact or visit the
community resource, the intake counselor may reconsider his decision to divert and may
authorize the filing of a complaint as a petition within 60 days from the date of the referral.
If the juvenile contacts or is seen by the resource, the intake counselor shall close the file.

Sec. 7A-10. Request for review by prosecutor.

The complainant has five calendar days, from receipt of the intake counselor's decision not
to approve the filing of a complaint, to request review by the prosecutor. The intake
counselor shall notify the prosecutor immediately of such request and shall transmit to the
prosecutor a copy of the complaint. The prosecutor shall notify the complainant and the
intake counselor of the time and place for the review.

Sec. 7A-11. Review of determination that petition should not be filed.

The prosecutor shall review the intake counselor's determination that a juvenile petition
should not be filed within 20 days after the complainant is notified. Review shall include
conferences with the complainant and the intake counselor. At the conclusion of the review,
the prosecutor shall affirm the decision of the intake counselor or direct the filing of a
petition and notify the complainant of his action.

Sec. 7A-12. Pleading and process.

The pleading in a juvenile action is the petition. The process in a juvenile action is the
summons.

Sec. 7A-13. Contents of the petition.

(@) The petition shall contain the name, date of birth, address of the juvenile, the name and
last known address of his parent, guardian or custodian and shall allege the facts which
invoke jurisdiction over the juvenile. In cases of alleged delinquency or undisciplined
behavior, the petition shall be separate for each juvenile.

(b) A petition in which delinquency is alleged shall contain a plain and concise statement,
without allegations of an evidentiary nature, asserting facts supporting every element of a
criminal offense and the juvenile's commission thereof with sufficient precision clearly to



apprise the juvenile of the conduct which is the subject of the accusation.

(c) Sufficient copies of the petition shall be prepared so that copies will be available for each
juvenile, for each parent if living separate and apart, for the court counselor or social
worker, and for any person determined by the court to be a necessary party.

Sec. 7A-14. Receipt of complaints; filing of petition.

(@) All reports concerning a juvenile alleged to be delinquent or undisciplined shall be
referred to the intake counselor. If the intake counselor determines that a petition should be
drawn and filed, the petition shall be drawn by the intake counselor or the clerk, signed by
the complainant and verified before an official authorized to administer oaths. If the
circumstances indicate a need for immediate attachment of jurisdiction and if the intake
counselor is unavailable to receive a complaint and to draw a petition when it is needed, the
clerk shall assist the complainant in communicating his complaint to the intake counselor by
telephone and, with the approval of the intake counselor, shall draw a petition and file it
when signed and verified. A copy of the complaint and petition shall be transmitted to the
intake counselor.

(b) All complaints, and any decision of the intake counselor not to authorize that a
complaint be filed as a petition, shall be reviewed by the prosecutor, if review is requested.
If the prosecutor, after making his review, shall authorize a complaint to be filed as a
petition, he shall prepare the complaint to be filed by the clerk as a petition, recording the
day of filing.

Sec. 7A-15. Immediate need for petition when clerk's office is closed.

(a) All complaints which may arise when the office of the clerk is closed shall be referred to
the intake counselor according to the nature of the complaint.

(b) When the office of the clerk is closed, a Judge may draw, verify and issue petitions when
an intake counselor requests a petition alleging a juvenile to be delinquent or undisciplined.

(c) The authority of the Judge under subsection (b) is limited to emergency situations when
a petition is required in order to obtain a secure or nonsecure custody order. Any petition
issued under this section shall be delivered to the clerk's office for processing as soon as
that office is open for business.

Sec. 7A-16. Commencement of action.

An action is commenced by the filing of a petition in the clerk's office when that office is
open or by the issuance of a juvenile petition by a Judge when the clerk's office is closed,
which issuance shall constitute filing.

Sec. 7A-17. Issuance of summons.

(a) After a petition has been filed, the clerk shall issue a summons to the juvenile, to the
parent and to the guardian, custodian or caretaker, requiring them to appear for a hearing
at the time and place stated in the summons. A copy of the petition shall be attached to
each summons. The summons shall advise the parent that upon service, jurisdiction over
him is obtained and that failure of the parent to comply with any order of the court may
cause the court to issue a show cause order for contempt.



(b) A summons shall be directed to the person summoned to appear and shall be delivered
to any law enforcement officer having authority and territorial jurisdiction or to a juvenile
court counselor, to execute the process.

Sec. 7A-18. Service of summons.

(a) The summons shall be personally served upon the parent, the guardian, custodian or
caretaker and the juvenile or counsel or guardian ad litem, not less than five days prior to
the date of the scheduled hearing. The time for service may be waived in the discretion of
the Judge.

(b) If the parent, guardian or custodian entitled to receive a summons cannot be found by a
diligent effort, the Judge may authorize service of the summons and petition by mail or
publication. The cost of the service by publication shall be advanced by the petitioner and
may be charged as court costs as the Judge, in his discretion, may direct.

(c) If the parent, guardian or custodian is personally served as herein provided and fails
without reasonable cause to appear and to bring the juvenile before the court, he may be
proceeded against as for contempt of court.

ARTICLE III. TEMPORARY CUSTODY; SECURE AND NONSECURE CUSTODY;
CUSTODY HEARINGS

Sec. 7A-19. Taking a juvenile into temporary custody.

Temporary custody means the taking of physical custody and providing personal care and
supervision until a court order for secure or nonsecure custody can be obtained. A juvenile
may be taken into temporary custody under the following circumstances:

(1) A juvenile may be taken into temporary custody by a law enforcement officer
without a court order if grounds exist for the arrest of an adult in similar
circumstances.

(2) A juvenile may be taken into temporary custody without a court order by a law
enforcement officer if there are reasonable grounds to believe that he is an
undisciplined juvenile.

(3) A juvenile may be taken into custody without a court order by a law enforcement
officer, if there are reasonable grounds to believe the juvenile is an absconder from
any State training school or approved detention facility.

(Ord. No. 872, 8-9-2001)
Sec. 7A-20. Duties of person taking juvenile into temporary custody.

(a) A person who takes a juvenile into custody without a court order under section 7A-19
shall proceed as follows:

(1) Notify the juvenile's parent, guardian or custodian that the juvenile has been
taken into temporary custody and advise the parent, guardian or custodian of his
right to be present with the juvenile until a determination is made as to the need for
secure or nonsecure custody. Failure to notify the parent that the juvenile is in
custody shall not be grounds for release of the juvenile;



(2) Release the juvenile to his parents, guardian or custodian if the person having
the juvenile in temporary custody decides that continued custody is unnecessary;

(3) If the juvenile is not released under subsection (2), the person having temporary
custody shall proceed as follows: In the case of a juvenile alleged to be delinquent or
undisciplined, he shall request a petition be drawn. Once the petition has been drawn
and verified, the person shall communicate with the intake counselor who shall
consider prehearing diversion. If the decision is made to file a petition, the intake
counselor shall contact the Judge or person delegated authority pursuant to section
7A-21 if other than the intake counselor, for a determination of the need for
continued custody.

(b) A juvenile taken into temporary custody under this article shall not be held for more
than 12 hours unless:

(1) A petition or motion for review has been filed by an intake counselor, and

(2) An order for secure or nonsecure custody has been entered by a Judge.

Sec. 7A-21. Authority to issue custody orders.

In the case of any juvenile alleged to be within the jurisdiction of the court, when the Judge
finds it necessary to place the juvenile in custody, he may order that the juvenile be placed

in secure or nonsecure custody pursuant to criteria set out in section 7A-22. Any Judge shall
have the authority to issue secure and nonsecure custody orders.

Sec. 7A-22. Criteria for secure or nonsecure custody.

(a) Nonsecure custody shall be rendered unless secure custody is appropriate under the
criteria set out in subsections (b), (c) and (d) of this section.

(b) When a request is made for secure custody, the Judge may order secure custody only
where he finds there is a reasonable factual basis to believe that the juvenile actually
committed the offense as alleged in the petition, and:

(1) That the juvenile is presently charged with one or more felonies, or

(2) That the juvenile has willfully failed to appear on the pending delinquency charge
or has a record of willful failures to appear at court proceedings, or

(3) That by reason of the juvenile's threat to flee from the court's jurisdiction or
circumstances indicating preparation or design to flee from the court's jurisdiction,
there is reasonable cause to believe the juvenile will not appear in court on a
pending delinquency charge unless he is detained, or

(4) That the juvenile is an absconder from any training school or facility in this or
another state, or

(5) That the juvenile has a recent record of adjudications for violent conduct
resulting in serious physical injury to others, the petition pending is for delinquency
and the charge involves physical injury, or

(6) That by reason of the juvenile's recent self-inflicted injury or attempted self-



injury there is reasonable cause to believe the juvenile should be detained for his
own protection for a period of less than 24 hours while action is initiated to
determine the need for inpatient hospitalization, provided that the juvenile has been
refused admittance by any appropriate hospital, or

(7) That the juvenile alleged to be undisciplined by virtue of his being a runaway
may be detained for a period of no more than 82 hours to facilitate evaluation of the
juvenile's need for medical or psychiatric treatment or to facilitate reunion with his
parents.

(c) When a juvenile has been adjudicated delinquent, the Judge may order secure or
nonsecure custody pending the dispositional hearing or pending placement of a delinquent
juvenile. The Judge may also order secure custody for a juvenile who is alleged to have
violated the terms of his probation or conditional release.

(d) In determining whether secure custody should be ordered, the Judge should consider
the nature of the circumstances of the offense; the weight of the evidence against the
juvenile; the juvenile's family ties, character, mental condition, and school attendance
record; and whether the juvenile is on conditional release. If the criteria for secure custody
as set out in subsection (b) or (c) are met, the Judge may enter an order directing an officer
to assume custody of the juvenile and to take the juvenile to the place designated in the
order.

(Ord. No. 872, 8-9-2001)
Sec. 7A-23. Order for secure or nonsecure custody.

(@) The custody order shall be in writing and shall direct a law enforcement officer to
assume custody of the juvenile and to make due return on the order. A copy of the order
shall be given to the juvenile's parent, guardian or custodian by the official executing the
order. If the order is for secure custody, copies of the petition and custody order shall
accompany the juvenile to the detention facility or holdover facility of the jail.

(b) An officer receiving an order for custody which is complete and regular on its face may
execute it in accordance with its terms and need not inquire into its regularity or continued
validity, nor does he incur criminal or civil liability for its due service.

(Ord. No. 872, 8-9-2001)
Sec. 7A-24. Place of secure or nhonsecure custody.

(@) A juvenile meeting the criteria set out in section 7A-22(a), may be placed in nonsecure
custody with the Department of Social Services or an appropriate person designated in the
order for temporary residential placement in:

(1) A licensed foster home or a home otherwise authorized by law to provide such
care, or

(2) Any other home or facility approved by the court and designated in the order.

(b) A juvenile meeting the criteria set out in section 7A-22(b) may be temporarily detained
in an approved detention home or regional detention facility which shall be separate from
any jail, lockup, prison or other adult penal institution.

Sec. 7A-25. Hearing to determine need for continued secure or honsecure custody.



(@) No juvenile shall be held under a custody order for more than five calendar days without
a hearing on the merits or a hearing to determine the need for continued custody. In every
case in which an order has been entered by an official exercising authority delegated
pursuant to chapter 21 of this Code, a hearing to determine the need for continued custody
shall be conducted on the day of the next regularly scheduled session of court, if such
session precedes the expiration of the five calendar day period.

(b) Any juvenile who is alleged to be delinquent shall be advised of his right to have an
attorney represent him.

(c) At a hearing to determine the need for continued custody, the Judge shall receive
testimony and shall allow the juvenile and his parent, guardian or custodian an opportunity
to introduce evidence, to be heard in their own behalf and to examine witnesses. The Tribe
shall bear the burden at every stage of the proceedings to provide clear and convincing
evidence that restraints on the juvenile's liberty are necessary and that no less intrusive
alternative will suffice. The Judge shall not be bound by the usual rules of evidence at such
hearings.

(d) The Judge shall be bound by criteria set forth in section 7A-22 in determining whether
continued custody is warranted.

(e) The Judge shall impose the least restrictive interference with the liberty of a juvenile
who is released from secure custody including:

(1) Release on the written promise of the juvenile's parent, guardian or custodian to
produce him in court for subsequent proceedings, or

(2) Release into the care of a reasonable person or organization, or

(3) Release conditioned on restrictions on activities, associations, residence or travel
if reasonably related to securing the juvenile's presence in court, or

(4) Any other conditions reasonably related to securing the juvenile's presence in
court.

(f) If the Judge determines that the juvenile meets the criteria in section 7A-22 and should
continue in custody, he shall issue an order to that effect. The order shall be in writing with
appropriate findings of fact. The findings of fact shall include the evidence relied upon in
reaching the decision and the purposes which continued custody is to achieve.

Sec. 7A-26. Telephonic communications authorized.
All communications, notices, orders, authorizations and requests authorized or required by
this Code may be made by telephone when other means of communication are impractical.
All written orders pursuant to telephonic communication shall bear the name and the title of
the person communicating by telephone, the signature and the title of the official entering
the order and the hour and the date of the authorization.

ARTICLE IV. BASIC RIGHTS
Sec. 7A-27. Juvenile's right to counsel.

A juvenile alleged to be within the jurisdiction of the court has the right to be represented
by counsel, at their own expense, in all proceedings in which delinquency is alleged. The



right of representation shall not include the right to counsel at the expense of the Tribe.
Neither the United States Constitution nor the Indian Civil Rights Act require legal counsel to
be provided at the expense of the Tribe.

Sec. 7A-28. Appointment of guardian.

In any case when no parent appears in a hearing with the juvenile or when the Judge finds
it would be in the best interest of the juvenile, the Judge may appoint a guardian of the
person for the juvenile. The guardian shall operate under the supervision of the court with
or without bond and shall file only such reports as the court shall require. The guardian shall
have the care, custody and control of the juvenile or may arrange a suitable placement for
him and may represent the juvenile in legal actions before any court. The guardian shall
also have authority to consent to certain actions on the part of the juvenile in place of the
parent including marriage, enlisting in the armed forces, and undergoing major surgery. The
authority of the guardian shall continue until the guardianship is terminated by order, until
the juvenile is emancipated or until the juvenile reaches the age of majority.

ARTICLE V. LAW ENFORCEMENT PROCEDURES IN DELINQUENCY PROCEEDINGS
Sec. 7A-29. Role of the law enforcement officer.

(@) The records of law enforcement officers concerning juvenile cases shall be maintained
separately from other police records and may not be inspected or disclosed to the public,
except:

(1) To the victim and appropriate school officials in each case when the juvenile is
found guilty of a delinquent act;

(2) By order of the court;
(3) When the court orders the child to be held for criminal proceedings;

(4) When there has been a criminal conviction and a presentence investigation is
being made on an application for probation; or

(5) When disclosure is to a tribal, federal, or state officer, employee, or agency in
their official capacity who shows a bona fide need for the information to assist in
apprehension, to conduct an investigation, or as otherwise provided by law.

(b) A law enforcement officer, when he takes a juvenile into temporary custody, should
select the least restrictive course of action appropriate to the situation and needs of the
juvenile from the following:

(1) To divert the juvenile from the court by:

a. Release;
b. Counsel and release;
c. Release to parents;

d. Referral to community resources;



(2) To seek a petition;

(3) To seek a petition and request for custody order.
(Ord. No. 289, 7-17-00)

Sec. 7A-30. Interrogation procedures.

(@) Any juvenile in custody must be advised prior to questioning:
(1) That he has a right to remain silent, and

(2) That any statement he does make can be and may be used against him, and

(3) That he has a right to have a parent, guardian or custodian present during
questioning, and

(4) That he has the right to consult with an attorney.

(b) When the juvenile is less than 14 years of age, no in-custody admission or confession
resulting from interrogation may be admitted into evidence unless the confession or
admission was made in the presence of the juvenile's parent, guardian, custodian, or
attorney. If an attorney is not present, the parent, guardian or custodian as well as the
juvenile must be advised of the juvenile's rights as set out in subsection (a); however, a
parent, guardian or custodian may not waive any right on behalf of the juvenile.

Sec. 7A-31. Authority to issue nontestimonial identification order where juvenile
alleged to be delinquent.

Nontestimonial identification procedures shall not be conducted on any juvenile without a
court order issued pursuant to this Code unless the juvenile has been transferred to Tribal
court or the federal court for trial as an adult, in which case procedures applicable to adults
shall apply. A nontestimonial identification order may be issued by any Judge upon request
of a prosecutor. As used in this Code, "nontestimonial identification" means identification by
fingerprints, palm prints, footprints, measurements, blood specimens, urine specimens,
saliva samples, hair samples or other reasonable physical examination, handwriting
samples, voice samples, photographs and lineups or similar identification procedures
requiring the presence of a juvenile.

Sec. 7A-32. Time of application of nontestimonial identification order.

A request for nontestimonial identification order may be made prior to taking a juvenile into
custody or after custody and prior to the adjudicatory hearing.

Sec. 7A-33. Grounds for order.

An order may issue only on affidavit or affidavits sworn before the Judge and establishing
the following grounds for the order:

(a) That there is probable cause to believe that an offense has been committed
which if committed by an adult would be punishable in federal court by imprisonment
for more than two years, and

(b) That there are reasonable grounds to suspect that the juvenile named or
described in the affidavit committed the offense, and



(c) That the result of specific nontestimonial identification procedures will be of
material aid in determining whether the juvenile named in the affidavit committed
the offense.

Sec. 7A-34. Issuance of order.

Upon a showing that the grounds specified in section 7A-33 of this Code exist, the Judge
may issue an order.

Sec. 7A-35. Nontestimonial identification order at request of juvenile.

A juvenile in custody for or charged with an offense which if committed by an adult would
be punishable in federal court by imprisonment for more than two years, may request that
nontestimonial identification procedures be conducted upon himself. If it appears that the
results of specific nontestimonial identification procedures will be of material aid to the
juvenile's defense, the Judge to whom the request was directed must order the Tribe to
conduct the identification procedures.

Sec. 7A-36. Destruction of records resulting from nontestimonial identification
procedures.

The results of any nontestimonial identification procedures shall be retained or disposed of
as follows:

(a) If a petition is not filed against a juvenile who has been subject to nontestimonial
identification procedures, all records of such evidence shall be destroyed.

(b) If the juvenile is found not guilty, all records resulting from a nontestimonial
order shall be destroyed. Further, in the case of a juvenile who is under 14 years of
age, and who is adjudicated to have committed a delinquent act which would be less
than a felony had the juvenile been an adult, all records shall be destroyed.

(c) If a juvenile 14 years of age or older is found to have committed a delinquent act
which would be a felony if committed by an adult, all records resulting from a
nontestimonial order may be retained in the court file. Special precautions shall be
taken to ensure that these records will be maintained in such a manner and under
safeguards as to limit their use to inspection for comparison purposes by law
enforcement officials only in the investigation of a crime.

(d) Any evidence seized pursuant to a nontestimonial order shall be retained by law
enforcement officers until further order is entered by the court.

(e) Destruction of nontestimonial identification records pursuant to this section shall
be performed by the law enforcement agency having possession of such records.
Following destruction, the law enforcement agency shall make written certification to
the court of such destruction.

Sec. 7A-37. Penalty for willful violation.

Any person who willfully violates provisions of this Code, which prohibit conducting
nontestimonial identification procedures without an order issued by a Judge, shall be guilty



of a misdemeanor and may be punished by imprisonment for up to six months and a fine of
up to $500.00.

Sec. 7A-38. Transfer of jurisdiction of juvenile.

After notice, hearing and a finding of probable cause, the court may transfer jurisdiction of a
juvenile who is 14 years of age or older at the time he allegedly committed an offense which
would be a felony if committed by an adult. If the alleged felony constitutes a capital
offense, the Judge shall transfer the case to the federal court for trial as in the case of
adults.

Sec. 7A-39. Amendment of petition.

The Judge may permit a petition to be amended when the amendment does not change the
nature of the offense alleged or the conditions upon which the petition is based. If a motion
to amend is allowed, the juvenile shall be given a reasonable opportunity to prepare a
defense to the amended allegations.

Sec. 7A-40. Determination of incapacity to proceed; evidence; temporary
commitment; temporary orders.

The provisions of the Tribal Criminal Code or Code of Federal Regulations apply to all cases
in which a juvenile is alleged to be delinquent. No juvenile committed under this section
may be placed in a situation where he will come in contact with adults committed for any
purpose.

Sec. 7A-41. Adjudicatory hearing.

The adjudicatory hearing shall be held in the court at such time and place as the Judge shall
designate. The Judge may exclude the public from hearing unless the juvenile moves that
the hearing be open, which motion shall be granted.

Sec. 7A-42. Participation of the prosecutor.

A prosecutor shall represent the Tribe in contested delinquency hearings including
detention, probable cause, adjudicatory, dispositional, probation, revocation and conditional
release hearings.

Sec. 7A-43. Conduct of hearing.

The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or
nonexistence of any of the conditions alleged in a petition. In the adjudicatory hearing, the
Judge shall protect the following rights of the juvenile and his parents to assure due process
of law; the right to written notice of the facts alleged in the petition, the right to counsel at
their own expense, the right to confront and cross-examine witnesses, the privilege against
self-incrimination, the right of discovery and all rights afforded adult offenders except the
right to bail and the right of self-representation.

Sec. 7A-44. Continuances.
The court may continue at any time any case to allow additional factual evidence, social

information or other information needed in the best interest of the juvenile or in the interest
of justice.



Sec. 7A-45. When admission by juvenile may be accepted.

(a) A Judge may accept an admission from a juvenile only after first addressing him
personally, and:

(1) Informing him that he has a right to remain silent and that any statement he
makes may be used against him,

(2) Determining that he understands the nature of the charge,
(3) Informing him that he has a right to deny the allegations,

(4) Informing him that by his admission he waives his right to be confronted by the
witnesses against him,

(5) Determining that the juvenile is satisfied with his representation, and

(6) Informing him of the most restrictive disposition on the charge.

(b) By inquiring of the prosecutor, the juvenile's attorney and the juvenile personally, the
Judge shall determine whether there were any prior discussions involving admissions,
whether the parties have entered into any arrangement with respect to the admissions and
the terms thereof and whether any improper pressure was exerted. The Judge may accept
an admission from a juvenile only after determining that the admission is a product of
informed choice.

(c) The Judge may accept an admission only after determining that there is a factual basis
for the admission. This determination may be based upon any of the following information:
a statement of facts by the prosecutor; a written statement of the juvenile; sworn
testimony which may include reliable hearsay; or a statement of facts by the juvenile's
attorney.

Sec. 7A-46. Rules of evidence.

Where delinquent or undisciplined behavior is alleged and the allegation is denied, the court
shall proceed in accordance with rules of evidence applicable to criminal cases. In addition,

no statement made by a juvenile to the intake counselor during the preliminary inquiry and
evaluation process shall be admissible prior to the dispositional hearing.

Sec. 7A-47. Quantum of proof in adjudicatory hearing.

The allegations of a petition alleging the juvenile is delinquent shall be proved beyond a
reasonable doubt.

Sec. 7A-48. Records of proceedings.

All adjudicatory and dispositional hearings and hearings on transfer to federal court shall be
recorded by stenographic notes or by electronic or mechanical means. Records shall be
reduced to a written transcript only when timely notice of appeal has been given. The Judge
may order that other hearings be recorded.

Sec. 7A-49. Adjudication.



If the Judge finds that the allegations in the petition have been proved as provided in
section 7A-13 he shall so state. If the Judge finds that the allegations have not been
proved, he shall dismiss the petition with prejudice and the juvenile shall be released from
secure or nonsecure custody.

Sec. 7A-50. Predisposition investigation and report.

The Judge shall proceed to the dispositional hearing upon receipt of sufficient social,
medical, psychiatric, psychological and educational information. No predisposition report
shall be submitted to or considered by the Judge prior to the completion of the adjudicatory
hearing. The Judge shall permit the juvenile to inspect any predisposition report to be
considered by him in making his disposition unless the Judge determines that disclosure
would seriously harm his treatment or rehabilitation or would violate a promise of
confidentiality. Opportunity to offer evidence in rebuttal shall be afforded the juvenile and
his parent, guardian or custodian at dispositional hearing. The Judge may order counsel not
to disclose parts of the report to the juvenile or the juvenile's parent, guardian or custodian
if the Judge finds that disclosure would seriously harm the treatment or rehabilitation of the
juvenile or would violate a promise of confidentiality given to a source of information.

Sec. 7A-51. Dispositional hearing.

The dispositional hearing may be informal, and the Judge may consider written reports or
other evidence concerning the needs of the juvenile. The juvenile and his parent, guardian
or custodian shall have an opportunity to present evidence and they may advise the Judge
concerning the disposition they believe to be in the best interest of the juvenile. The Judge
may exclude the public from the hearing unless the juvenile moves that the hearing be
open, which motion shall be granted.

Sec. 7A-52. Purpose.

(a) The purpose of the disposition in juvenile actions is to design an appropriate plan to
meet the needs of the juvenile and to achieve the objectives of the Tribe in exercising
jurisdiction. If possible, the initial approach should involve working with the juvenile and his
family in their own home so that the appropriate community resources may be involved in
care, supervision and treatment according to the needs of the juvenile. Thus, the Judge
should arrange for the appropriate community-level services to be provided to the juvenile
and his family in order to strengthen the home situation.

(b) In choosing among statutorily permissible dispositions for a delinquent juvenile, the
Judge shall select the least restrictive disposition both in terms of kind and duration, that is
appropriate to the seriousness of the offense, the degree of culpability indicated by the
circumstances of the particular case and the age and prior record of the juvenile. A juvenile
should not be committed to training school or to any other institution if he can be helped
through community-level resources.

Sec. 7A-53. Dispositional alternatives for delinquent juvenile.
The court exercising jurisdiction over a juvenile who has been adjudicated delinquent may
use the following alternatives:

(1) In the case of any juvenile who needs more adequate care or supervision or who
needs placement, the judge may:



a. Require that a juvenile be supervised in the juvenile's own home by the
Eastern Band of Cherokee Indians Juvenile Services, a court counselor, or
other personnel may be available to the parent, guardian, or custodian or the
juvenile as the judge may specify; or

b. Place the juvenile in the custody of a parent, guardian, custodian, relative,
agency offering placement services, or some other suitable person; or

c. Place the juvenile in the custody of the Eastern Band of Cherokee Indians
Juvenile Services.

(2) Excuse the juvenile from compliance with the compulsory school attendance law
when the court finds that suitable alternative plans can be arranged by the family
through other community resources for one of the following:

a. An education related to the needs or abilities of the juvenile including
vocational education or special education;

b. A suitable plan of supervision or placement; or

Cc. Some other plan that the court finds to be in the best interests of the
juvenile.

(3) Order the juvenile to cooperate with a community-based program, an intensive
substance abuse treatment program,or a residential or nonresidential treatment
program. Participation in the programs shall not exceed 12 months.

(4) Require restitution, full or partial, payable within a 12-month period to any
person who has suffered loss or damage as a result of the offense committed by the
juvenile. The court may determine the amount, terms, and conditions of the
restitution. If the juvenile participated with another person or persons, all
participants should be jointly and severally responsible for the payment of
restitution; however, the court shall not require the juvenile to make immediate
restitution if the juvenile satisfies the court that the juvenile does not have, and
could not reasonably acquire, the means to make restitution.

(5) Impose a fine related to the seriousness of the juvenile's offense. If the juvenile
has the ability to pay the fine, it shall not exceed the maximum fine for the offense if
committed by an adult.

(6) Order the juvenile to perform up to 100 hours supervised community service
consistent with the juvenile's age, skill, and ability, specifying the nature of the work
and the number of hours required. The work shall be related to the seriousness of
the juvenile's offense and in no event may the obligation to work exceed 12 months.

(7) Order the juvenile to participate in the victim-offender reconciliation/mediation
program.

(8) Place the juvenile on probation under the supervision of a court counselor and
impose any combination of the following conditions:

a. That the juvenile remain on good behavior;

b. That the juvenile shall not violate any laws;



c. That the juvenile not violate any reasonable and lawful rules of a parent,
guardian or custodian;

d. That the juvenile attend school regularly;

e. That the juvenile maintain passing grades in up to four courses during each
grading period and meet with the court

counselor and a representative of the school to make a plan for how to
maintain those passing grades;

f. That the juvenile not associate with specified persons or be in specified
places;

g. That the juvenile refrain from use or possession of any alcoholic beverage
or controlled substance as described in section 14-25.2 of the Cherokee Code;

h. That the juvenile abide by a prescribed curfew;

i. That the juvenile submit to a warrantless search at reasonable times;

j. That the juvenile submit to substance abuse monitoring and treatment;

k. That the juvenile cooperate with electronic monitoring;

I. That the juvenile participate in a life skills or an educational skills program;

m. That the juvenile possess no firearm, explosive device, or other deadly
weapon;

n. That the juvenile report to a court counselor as often as required by the
court counselor;

0. That the juvenile make specified financial restitution or pay a fine;
p. That the juvenile be employed regularly if not attending school; and

g. That the juvenile satisfy any other condition determined appropriate by the
court

(9) Prohibit the juvenile from operating a motor vehicle for as long as the court
retains jurisdiction over the juvenile or for any shorter period of time;

(10) Impose a curfew upon the juvenile;

(11) Order that the juvenile not associate with specified persons or be in specified
places;

(12) Impose confinement on an intermittent basis in an approved detention facility.
Confinement shall be limited to not more than five 24-hour periods, the timing of
which is determined by the court in its discretion.



(13) Order that the juvenile be confined in an approved juvenile detention facility for
a term of up to 14 24-hour periods, which confinement shall not be imposed
consecutively with intermittent confinement pursuant to subsection (12) of this
section at the same dispositional hearing. The timing of this confinement shall be
determined by the court in its discretion.

(14) Order the juvenile to cooperate with placement in a wilderness program.

(15) Order the juvenile to cooperate with placement in a residential treatment
facility, an intensive nonresidential treatment program, an intensive substance abuse
program, or in a group home, including but not limited to the Cherokee Children's
Home.

(16) Order the juvenile to cooperate with a supervised day program requiring the
juvenile to be present at a specified place for all or part of every day or of certain
days. The court also may require the juvenile to comply with any other reasonable
conditions specified in the dispositional order that are designed to facilitate
supervision.

(17) Order the juvenile to participate in a regimented training program.
(18) Order the juvenile to be placed on house arrest.

(19) Suspend imposition of a more severe, statutorily permissible disposition with
the provision that the juvenile meet certain conditions agreed to by the juvenile and
specified in the dispositional order. The conditions shall not exceed the allowable
dispositions for the level under which disposition is being imposed.

(20) Order the residential placement of a juvenile in a multipurpose group home.

(21) Place the juvenile in a training school for a period of not less than six months.
(Ord. No. 289, 7-17-00)

Sec. 7A-53A. Dispositional alternatives for undisciplined juveniles.

The following alternatives for disposition shall be available to the court exercising
jurisdiction over a juvenile who has been adjudicated undisciplined. The court may combine
any of the applicable alternatives when the court finds it to be in the best interests of the
juvenile:

(1) In the case of any juvenile who needs more adequate care or supervision or who
needs placement, the judge may:

a. Require that the juvenile be supervised in the juvenile's own home by a
court counselor, or other personnel as may be available to the court, subject
to conditions applicable to the parent, guardian, or custodian or the juvenile
as the judge may specify; or

b. Place the juvenile in the custody of a parent, guardian, custodian, relative,
residential agency offering placement services, or some other suitable person;
or



c. Place the juvenile in the custody of the Cherokee Children's Home, or other
similar type facility.

(2) Place the juvenile under the protective supervision of a court counselor so that
the counselor may:

(i) Assist the juvenile in securing social, medical, and educational services;
and

(i) Visit and work with the family as a unit to ensure the juvenile is provided
proper supervision and care.

This supervision may be issued for a period of up to three months, with an
extension of an additional three months in the discretion of the court. In
addition, the court may impose any combination of the following conditions
which may relate to the needs of the juvenile, including:

a. That the juvenile remain on good behavior and not violate any laws;
b. That the juvenile attend school regularly;

c. That the juvenile maintain passing grades in up to four courses
during each grading period and meet with the court counselor and a
representative of the school to make a plan for how to maintain those
passing grades;

d. That the juvenile not associate with specified persons or be in
specified places;

e. That the juvenile abide by a prescribed curfew;

f. That the juvenile report to a court counselor as often as required by
the court counselor;

g. That the juvenile be employed regularly if not attending school; and

h. That the juvenile satisfy any other conditions determined
appropriate by the court.

(3) Excuse the juvenile from compliance with the compulsory school attendance law
when the court finds that suitable alternative plans can be arranged by the family
through other community resources for one of the following:

a. An education related to the needs or abilities of the juvenile including
vocational education or special education;

b. A suitable plan of supervision or placement; or

c. Some other plan that the court finds to be in the best interests of the
juvenile.

(Ord. No. 289, 7-17-00)



Sec. 7A-54. Authority over parent of juvenile adjudicated as delinquent and
undisciplined.

(@) In each case brought pursuant to this chapter, on the date of the arraignment, the court
shall identify the parent or parents of the minor or, in their absence, the guardian or other
responsible person charged by law with the responsibility for the welfare of the juvenile. It
shall be the obligation of such parent or other responsible person to:

(1) Personally attend and assure the attendance of the juvenile at all hearings of the
court as well as all meetings with support service agencies occasioned by the action;

(2) Pay a portion or all of any restitution or fines imposed by the court when the
court finds the payment by the parent to be in the best interest of justice and
rehabilitation. An order to pay restitution or a fine shall be subject to enforcement as
a debt to the Tribe and the restitution shall be distributed by the court to the
victim(s) of the crime;

(3) Supervise the juvenile's compliance with all orders of the court and conditions of
release and probation, including but not limited to curfew, school attendance and
general behavior.

(b) If the judge orders medical, surgical, psychiatric, psychological or other evaluations or
treatment, the judge may order the parent or other responsible parties to participate in the
evaluation or treatment and to pay the cost of the treatment or care ordered.

(c) At the dispositional hearing or subsequent hearing the judge may determine whether the
best interests of the juvenile requires that the parent or other responsible party undergo
psychiatric, psychological, or other evaluation or treatment or counseling directed toward
remedying behaviors or conditions that led to or contributed to the juvenile's adjudication or
to the court's decision to remove custody of the juvenile from the parent or other
responsible party. If the court finds that the best interests of the juvenile require the parent
(or other responsible party) undergo evaluation or treatment, it may order that person to
comply with a plan of evaluation or treatment approved by the court or condition legal
custody or physical placement of the juvenile with the parent or other responsible party
upon that person's compliance with the plan of evaluation or treatment. The cost of such
evaluation or treatment will be paid by the parent or other responsible party, unless the
court finds that the individual is unable to pay for such evaluation or treatment. In such
cases, the court may order the parent or other responsible party to receive evaluation or
treatment currently available from the Tribal mental health program.

(d) The Judge may order the parent (or other responsible party) of a juvenile who has been
adjudicated undisciplined or delinquent to attend parental responsibility classes if those
classes are available on the Qualla Boundary or in the county or neighboring county where
the parent or other responsible party resides.

(e) Failure of a parent (or other responsible party) who is personally served to participate in
or comply with subsections (a), (b), (c¢) and (d) may be treated as criminal contempt of
court punishable by up to a $1,000 fine and 90 days' imprisonment. It shall be a defense to
any such charge of contempt that the parent, or guardian or such other person or persons
having custody and control of the juvenile made reasonable efforts to comply.

(Ord. No. 289, 7-17-00)



Sec. 7A-55. Dispositional order/contempt of court.

(@) The dispositional order shall be in writing and shall contain appropriate findings of fact
and conclusions of law. The judge shall state with particularity, both orally and in the
written order of disposition, the precise terms of the disposition. The terms of the
disposition shall include the kind of disposition, the duration, the person who is responsible
for carrying out the disposition and the person or agency in whom custody is vested.

(b) Upon motion of the court counselor or on the court's own motion, the court may issue
an order directing a juvenile who has been adjudicated delinquent or undisciplined to appear
and show cause why the juvenile should not be held in contempt for willfully failing to
comply with an order of the court. In the case of a juvenile adjudicated delinquent, the
court may amend the dispositional order to include additional alternatives outlined in section
7A-53. In the case of a juvenile adjudicated undisciplined who is held in contempt of court
for the first time, the court may order the undisciplined juvenile confined in an approved
detention facility for a period not to exceed 24 hours. The second time the undisciplined
juvenile is held in contempt, the court may order the juvenile confined in an approved
detention facility not to exceed three days. The third time and all subsequent times the
undisciplined juvenile is held in contempt, the court may order the undisciplined juvenile
confined in an approved detention facility not to exceed five days. The timing of any
confinement under this section shall be determined by the court in its discretion. In no
event shall an undisciplined juvenile held in contempt pursuant to this section be confined
for more than 14 days in one 12-month period. In addition hereto, the court may, in its
discretion, order the placement of an undisciplined juvenile into the Cherokee Children's
Home or other similar type facility for a period not to exceed three consecutive months.

(Ord. No. 289, 7-17-00)
Sec. 7A-56. Authority to modify or vacate.

(a) Upon motion in the cause or petition and after notice, the Judge may conduct a review
hearing to determine whether the order of the court is in the best interest of the juvenile
and the Judge may modify or vacate the order in light of changes in circumstances or the
needs of the juvenile.

(b) In a case of delinquency, the Judge may reduce the nature or the duration of the
disposition on the basis that it exceeds the statutory maximum, was imposed in an illegal
manner or is unduly severe with reference to the seriousness of the offense, the culpability
of the juvenile, or the disposition given to juveniles convicted of similar offenses.

(c) In any case where the Judge finds the juvenile to be delinquent or undisciplined, the
jurisdiction of the court to modify any order or disposition made in the case shall continue
during the minority of the juvenile or until terminated by order of the court.

Sec. 7A-57. Right to appeal.

Upon motion of a proper party as defined in section 7A-58 review of any final order of the
court in a juvenile matter under this section shall be before the Appellate Division. Notice of
appeal shall be given in open court at the time of the hearing or in writing within ten days
after entry of the order. However, if no disposition is made within 60 days after entry of the
order, written notice of appeal may be given within 70 days after such entry. A final order
shall include:



(a) Any order finding absence of jurisdiction,

(b) Any order which in effect determined the action and prevents a judgment from
which appeal might be taken,

(c) Any order of disposition after an adjudication that a juvenile is delinquent or
undisciplined,

(d) Any order modifying custodial rights.

Sec. 7A-58. Proper parties for appeal.

An appeal may be taken by the juvenile, the juvenile's parent, guardian or
custodian/extended family member, the public or private agency. The Tribe's appeal is
limited to the following:

(a) Any final order in cases other than delinquency or undisciplined cases,

(b) The following orders in delinquency or undisciplined cases:

(1) An order finding a Tribal law to be unconstitutional,

(2) Any order which terminated the prosecution of a petition by upholding the
defense of double jeopardy, by holding that a cause of action is not stated
under Tribal law or by granting a motion to suppress.

Sec. 7A-59. Disposition pending appeal.

Pending disposition of an appeal, the release of the juvenile, with or without conditions,
should issue in every case unless the Judge orders otherwise. For compelling reasons which
must be stated in writing, the Judge may enter a temporary order affecting the custody or
placement of the juvenile as he finds to be in the best interest of the juvenile or the Tribe.

Sec. 7A-60. Disposition after appeal.

Upon the affirmation of the order of adjudication or disposition of the court by the Appellate
Division in the event of such appeal, the Judge shall have authority to modify or alter his
original order or adjudication or disposition as he finds to be in the best interest of the
juvenile to reflect any adjustment made by the juvenile or change in circumstances during
the period of time the appeal was pending. If the modifying order is entered ex parte, the
court shall give notice to interested parties to show cause within ten days thereafter as to
why the modifying order should be vacated or altered.

Sec. 7A-61. Confidentiality of records.

(@) The Clerk of Court shall maintain a complete record of all juvenile cases filed in his office
to be known as the juvenile record, which shall be withheld from public inspection and may
be examined only by order of the Judge, except that the juvenile, his parent, guardian,
custodian or other authorized representative of the juvenile shall have a right to examine
the juvenile's record. The record shall include the summons, petition, custody order, court
order, written motions, the electronic or mechanical recordings of the hearing and other
papers filed in the proceeding. The recording of the hearing shall be reduced to a written
transcript only when notice of appeal has been timely given. After the time for appeal has



expired with no appeal having been filed, the recording of the hearing may be erased or
destroyed upon the written order of the Judge.

(b) The court counselor shall maintain a record of the cases of juveniles under supervision
by court counselors which shall include family background informational reports of social,
medical, psychiatric or psychological information concerning a juvenile; interviews with his
family; or other information which the Judge finds should be protected from public
inspection in the best interest of the juvenile.

(c) The records maintained pursuant to subsection (b) may be examined only by order of
the Judge except that the juvenile shall have the right to examine them.

(d) Law enforcement records and files concerning a juvenile shall be kept separate from the
records and files of adults except in proceedings when jurisdiction of a juvenile is
transferred to Tribal court. Law enforcement records and files concerning juveniles shall be
open only to the inspection of the prosecutor, court counselors, the juvenile, his parent,
guardian or custodian.

(e) All records and files maintained by the Division of Youth Services shall be withheld from
public inspection and shall be open only to the inspection of the juvenile, professionals in
that agency who are directly involved in the juvenile's case and court counselors. The Judge
authorizing commitment of a juvenile shall have the right to inspect and order the release of
records maintained by the Division of Youth Services on that juvenile.

(f) Disclosure of information concerning any juvenile under investigation or alleged to be
within the jurisdiction of the court that would reveal the identity of that juvenile is
prohibited except that publication of pictures of runaways is permitted with the permission
of the parents.

(g) Nothing in the section shall preclude the necessary sharing of information among
authorized agencies.

Sec. 7A-62. Expunction of records of juveniles adjudicated delinquent and
undisciplined.

(@) Any person who has attained the age of 18 years may file a petition in the court where
he was adjudicated undisciplined for expunction of all records of that adjudication.

(b) Any person who has attained the age of 18 years may file a petition in the court where
he was adjudicated delinquent for expunction of all records. Such petition shall be filed no

sooner than two years after termination of the court's jurisdiction over the petitioner. The

petition may be granted in the court's discretion provided the person has not subsequently
been adjudicated delinquent or convicted as an adult of any felony or misdemeanor other

than a traffic violation under the laws of the Tribe or any state.

(c) The petition shall contain, but not be limited to, the following:

(1) An affidavit by the petitioner that he has been of good behavior since the
adjudication, that he has not subsequently been adjudicated delinquent or convicted
as an adult of any felony or misdemeanor other than a traffic violation under the
laws of the Tribe or any state.

(2) Verified affidavits of two persons, who are not related to the petitioner or to each



other by blood or marriage, that they know the character and reputation of the
petitioner in the community in which he lives and that his character and reputation
are good.

(3) A statement that the petition is a motion in the cause in the case wherein the
petitioner was adjudicated delinquent or undisciplined.

The petition shall be served upon the prosecutor. The prosecutor shall have ten days
thereafter in which to file any objection thereto and shall be duly notified as to the date of
the hearing on the petition.

(d) If the Judge, after hearing, finds that the petitioner satisfies the conditions set out in
subsections (a) and (b), he shall order and direct the Clerk of Court and all law enforcement
agencies to expunge their records of the adjudication including all references to arrests,
complaints, referrals, petitions, and orders.

(e) The Clerk of the Court shall forward a certified copy of the order to the Chief of Police or
other law enforcement agency.

(f) Records of a juvenile adjudicated delinquent or undisciplined being maintained by a court
counselor/intake counselor shall be retained or disposed of by the court.

(g) Records of juveniles adjudicated delinquent or undisciplined being maintained by
personnel at a residential facility operated by the Division of Youth Services shall be
retained or disposed of as provided by this section.

(Ord. No. 289, 7-17-00)
Sec. 7A-63. Effect of expunction.

(a) Whenever a juvenile's record is expunged, with respect to the matter in which the
record was expunged, the juvenile who is the subject of the record and his parent may
inform any person or organization including employers, banks, credit companies, insurance
companies and schools that he was not arrested, he did not appear before the court and he
was not adjudicated delinquent or undisciplined.

(b) Notwithstanding subsection (@), in any criminal or delinquency case if the juvenile is the
defendant and chooses to testify or if he is not the defendant but is called as a witness, the
juvenile may be ordered to testify with respect to the fact that he was adjudicated
delinquent.

Sec. 7A-64. Notice of expunction.

Upon expunction of a juvenile's record the Clerk of the Court shall send a written notice to
the juvenile at his last known address informing him that the record has been expunged and
with respect to the matter involved, the juvenile may inform any person that he has no
record. The notice shall inform the juvenile further that if the matter involved is a
delinquency record, the juvenile may inform any person that he was not arrested or
adjudicated delinquent except that upon testifying in a criminal or delinquency proceeding,
he may be required by a Judge to disclose that he was adjudicated delinquent.

(Res. No. 232, 7-31-1984; Ord. No. 439, 5-8-1985; Ord. No. 540, 7-6-1989)

Sec. 7A-65. Curfew.



(@) A curfew is imposed upon all persons under the age of 16 from 9:00 p.m. to 6:00 a.m.,
who are prohibited from being upon any public road or public place on the Cherokee
Reservation during those hours, unless:

(1) Such minor person is accompanied by a parent, guardian or other adult who
stands in the position of a parent to the minor, or

(2) Such minor person is attending or going directly to or from some legitimate
group, school, church, or Community Club meeting or activity.

(b) The Cherokee Police Department shall take into custody any minor person who shall
violate this curfew and hold the minor until they may be returned to their parent or
guardian.

(Res. No. 830, 12-10-1964)
Sec. 7A-66. Emergency foster care.

(a) The Cherokee Court shall have authority to exercise emergency placement of children
residing on the Cherokee Indian Reservation into emergency foster care homes for a period
of up to 72 hours.

(b) The Social Service Committee shall have authority to license emergency foster care
homes. Licensing procedures and standards shall be established in the "Emergency Foster
Care Operating Standards and Minimum Licensing Procedures Manual" approved and
adopted by the Tribal Council.

(c) The Cherokee Emergency Foster Care Program shall be directed by the Cherokee
Children's Home Board.

(Res. No. 362, 8-14-1975; Res. No. 276, 8-6-1982; Res. No. 277, 8-6-1982)

Chapter 14: Criminal Law*

*Editor's note: Ord. No. 117, adopted March 3, 2000, completely repealed former Ch. 14
and replaced it with the similiar provisions of Ch. 14 as currently set out herein. For a
detailed history of former Ch. 14, please refer to the Code Comparative Table.

Cross references: Criminal procedure, ch. 15; alcohol, ch. 18; firearms, ch. 144.

ARTICLE 1. IN GENERAL
Sec. 14-1. Reserved.
Sec. 14.1.1. Application to persons subject to criminal jurisdiction of the Cherokee
Court.
(@) The following criminal offenses and penalties contained herein shall apply to all

members of any federally recognized Indian tribe who violate the provisions of this chapter
within the territorial jurisdiction of the Eastern Band of Cherokee Indians. That territorial



jurisdiction shall include all lands held in trust for the Eastern Band of Cherokee or its
members and all other lands owned by the Eastern Band of Cherokee.

(b) In addition to the penalties contained herein, the court may order a defendant who is
found guilty to pay restitution to the victim(s) of the crime. An order of restitution shall be
subject to enforcement as a debt to the Tribe, along with any fine imposed by the court,
and the restitution shall be distributed by the court to the victim(s) of the crime.

(c) For offenses that allow exclusion as a punishment, such punishment shall only be
imposed in the discretion of the Tribal Council in accordance with Chapter 2 of the Cherokee
Code.

(Ord. No. 117, 3-3-2000)
Sec. 14-1.2. Application to persons not subject to criminal jurisdiction.

Other persons who enter the territorial jurisdiction of the Eastern Band of Cherokee Indians
are expected to comply with the laws of the Eastern Band even if they are not subject to the
criminal jurisdiction of the court. If the Tribe is restricted by federal Indian law from
prosecuting such a person criminally, then the following civil remedies shall apply to any act
by such a person that would otherwise constitute a crime under this chapter or any other
criminal law applicable in the Tribe's territory:

(1) If any victim has suffered actual damages as a result of the person's actions,
then he or she may bring a civil action, at his or her own expense, against the
person in the Cherokee Court for actual and punitive damages, and any other relief
permitted by law.

(2) If the person holds a lease, license, permit or other authorization to operate
within the Tribe's territory, then that lease, license, permit or authorization may be
terminated, after notice, hearing, and a finding that the violation occurred by the
committee or agency that issued the lease, license, permit or authorization. Any such
termination may be appealed to the Tribal Council, but such an appeal shall not be
heard unless the person files a written notice of appeal with the Tribal Operations
Program within 30 days after the committee or agency decision.

(3) The Tribal Council may order the exclusion of any such person for any length of
time that the council determines appropriate to protect the welfare of the Eastern
Band, including permanent exclusion, after notice and a hearing pursuant to Chapter
2.

(Ord. No. 117, 3-3-2000)
Sec. 14-1.3. Three strikes rule.

(a) Any member of the Eastern Band who has been convicted on three separate occasions
of any drug offense, or any offense for which exclusion is allowed whether or not that
punishment has been imposed, shall forfeit his or her right to receive per capita
distributions of net gaming proceeds. This section shall apply only to offenses that occur
after the effective date of this section. The Cherokee Court shall notify the Tribal Finance
Office of any person to whom this section applies.

(b) Such per capita distributions shall be paid to a responsible person for support of the
convicted person's minor children, if any, to the Tribe to cover any debt owed by the



defendant to the Tribe, or to the convicted person's victim(s) for restitution, until such
amounts are paid in full.

(c) If no amounts are payable under subsection (b), then a convicted person to whom this
section applies shall not be used in calculating the shares for per capita distribution.

(Ord. No. 117, 3-3-2000)
Sec. 14-1.4. Exclusion.

For those offenses that allow exclusion as a punishment, exclusion may be imposed only by
Tribal Council in accordance with Chapter 2 of the Cherokee Code.

(Ord. No. 117, 3-3-2000)
Sec. 14-1.5. Equal application of laws.

(a) All persons, regardless of race, age, or sex will comply and be subject to the laws of the
Eastern Band of Cherokee Indians whenever they are within the boundaries of Qualla
Boundary and its territories.

(b) All persons, regardless of race, age, or sex will be subject to all of the same charges,
convictions, and fines that enrolled members of the Eastern Band are subject to.

(c) The Cherokee Police Department shall have the right to issue citations to non members,
as well as members.

(d) The Cherokee Court system shall have the right to hear cases, impose fines and
penalties on non members, as well as members.

(e) Tribal jurisdiction on all persons shall be equal and nondiscriminatory towards anyone,
regardless of race, age, or sex as long as they are visiting or living or doing business on the
lands of the Eastern Band of Cherokee Indians.

(f) The intent of this ordinance shall be carried out by the Chief of the Cherokee Police
Department, the Chief Justice of the Tribal Court, and the Legal Department.

(Ord. No. 667, 7-12-2001)
Inchoate Crimes
Sec. 14-2.1. Attempt.

(a) It shall be unlawful to engage in conduct within the territorial jurisdiction of the Eastern
Band of Cherokee Indians constituting a substantial step toward commission of any offense
under Tribal, federal, or state law applicable to the jurisdiction in which any part of the
offense was to be completed with the kind of culpability otherwise required for the
commission of the offense.

(b) It shall be unlawful to engage in conduct anywhere constituting a substantial step
toward the commission of any Tribal, federal or state offense within the territorial
jurisdiction of the Eastern Band of Cherokee Indian while acting with the kind of culpability
otherwise required for the commission of the offense.

(c) Attempts shall be punishable by the same penalties as the completed crime.



(Ord. No. 117, 3-3-2000)
Sec. 14-2.2, Criminal conspiracy.

(a) It shall be unlawful to, with one or more persons, engage in or cause the performance of
conduct with the intent to commit any offense punishable by Tribal, federal or state law
applicable to the jurisdiction in which the conduct is agreed to be performed, if any one
person commits an overt act in pursuance of the conspiracy.

(b) It shall be unlawful to agree anywhere with one or more persons to engage or cause the
performance of conduct with the intent to commit any Tribal, federal or state offense within
the territorial jurisdiction of the Eastern Band of Cherokee Indian, and any one person
commits an overt act in pursuance of the conspiracy.

(c) Conspiracy to commit an offense carries the same possible punishment as the completed
offense.

(Ord. No. 117, 3-3-2000)

Sec. 14-2.3. Solicitation.

(a) It shall be unlawful within the territorial jurisdiction of the Eastern Band of Cherokee
Indian to entice, advise, incite, order, or otherwise encourage another to commit any
offense, with the intent that such other person commit an offense punishable under the laws
of the jurisdiction where the conduct was to be performed.

(b) It shall be unlawful anywhere to entice, advise, incite, order, or otherwise encourage
another to commit any offense, with the intent that such other person commit an offense
punishable by Tribal, federal or state laws within the territorial jurisdiction of the Eastern
Band of Cherokee Indian.

(c) Solicitation shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
ARTICLE II. CRIMES AGAINST PUBLIC PEACE

Sec. 14-5.1. Reserved.

Sec. 14-5.2. Communicating threats.

(@) A person is guilty of a misdemeanor if without lawful authority:

(1) He willfully threatens to physically injure the person or damage the property of
another,

(2) The threat is communicated to the other person, orally, in writing, or by any
other means,



(3) The threat is made in a manner and under circumstances which would cause a
reasonable person to believe that the threat is likely to be carried out.

(b) A violation of this section is punishable by a fine of not more than $500.00 or
imprisonment of not more than six months, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-5.3. Telephone harassment.
(@) A person is guilty of the offense of telephone harassment if he unlawfully:

(1) Uses in telephonic communications any words or language of a profane, vulgar,
lewd, lascivious or indecent character, nature or connection.

(2) Uses in telephonic communication any words or language threatening to inflict
bodily harm to any person or physical injury to the property of any person or for the
purpose of extorting money or other things of value from any person.

(3) Telephones another repeatedly, whether or not conversation ensues, for the
purpose of abusing, annoying, threatening, terrifying, harassing or embarrassing any
person at the called number.

(4) Makes a telephone call and fails to hang up or disengage the connection with the
intent to disrupt the service of another.

(5) Telephones another and knowingly makes any false statement concerning death,
injury, illness, disfigurement, indecent conduct or criminal conduct of the person
telephoned, or of any member of his family or household with the intent to abuse,
annoy, threaten, terrify, harass or embarrass.

(6) Knowingly permits any telephone under his control to be used for any purposes
prohibited by this section

(b) A violation of this section is punishable by a fine of not more than $500.00 or
imprisonment of not more than one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-5.4. Filing a false emergency report.

(@) A person is guilty of filing a false emergency report if he willfully:

(1) Makes or causes to be made, any telephonic communication through any police
or emergency telephone systems, including false, misleading or unfounded reports;
or

(2) Knowingly make any false statements concerning death, injury, illness,
disfigurement, indecent conduct or criminal conduct for the purpose of interfering
with the operation of these emergency systems; or

(3) Hinders or obstructs any peace officer in the performance of his duty.

(b) A violation of this section is punishable by a fine of not more than $500.00 or
imprisonment of not more than one year, or both.



(Ord. No. 117, 3-3-2000)
Sec. 14-5.5. Stalking.

(@) Definition of terms:

(1) Harass means to engage in a course of conduct directed at a specific person that
causes substantial emotional distress in such person and serves no legitimate
purpose.

(2) Course of conduct means the pattern of conduct composed of a series of acts
over time, however short, evidencing a continuity of purpose.

(3) Credible threat means a threat made with the intent to cause the person who is
the target of the threat to reasonably fear for his or her safety. The threat must be
against the life of, or a threat to cause bodily injury to, a person.

(b) A person commits the offense of stalking if the person willfully on more than one
occasion follows, harasses or is in the presence of another person without legal purpose.

(c) A person commits the offense of aggravated stalking if the person willfully on more than
one occasion follows, harasses or is in the presence of another person without legal
purpose, and:

(1) Makes a credible threat with the intent to place that person in reasonable fear of
death or bodily injury; or

(2) Commits the offense when there is a court order in effect prohibiting similar
behavior; or

(3) Commits the offense within five years of a prior conviction for this offense; or

(4) The person stalked is a minor under 16 years of age.
(d) Penalty:

(1) A violation of subsection (b) of this section shall be punished by a fine of
$500.00, imprisonment for up to one year, or both.

(2) A violation of subsection (c) of this section shall be punished by fine of
$5,000.00, imprisonment for up to one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-5.6. Reserved.

Sec. 14-5.7. Littering.

(a) No person, firm or corporation shall intentionally, carelessly or recklessly throw, scatter,
spill or place or intentionally, carelessly or recklessly cause to be blown, scattered, spilled,
thrown or placed or otherwise dispose of any litter upon any public property or upon private

property within the territory of the Eastern Band of Cherokee Indians.

(b) This section shall not apply to lands or property that is designated by the Eastern Band
for the disposal of garbage and refuse where the public is authorized to use such property



for such purpose. Neither shall it apply to utilization of a litter receptacle.

(c) Whenever litter is blown, scattered, spilled, thrown or placed from a vehicle or water
craft, the operator thereof shall be presumed to have committed such offense.

(d) The word "litter" as used in this section shall mean any rubbish, waste material, cans,
refuse, garbage, trash, debris, dead animals or discarded materials of every kind and
description. The word "vehicle" shall mean any motorized means of grounds transportation.
The word "water craft" shall mean any boat or vessel used for transportation upon water.

(e) A violation of this section shall be punishable by a fine of not more than $200.00 and
any subsequent offense shall be punishable by a fine of $500.00 or one year in jail, or both.

(Ord. No. 271, 8-5-1982; Ord. No. 117, 3-3-2000)
Sec. 14-5.8. Fireworks.

(a) The wholesale and retail sale of fireworks (pyrotechnics) or the use thereof is prohibited
on the Cherokee Indian Reservation.

(b) Violation of this section by any person or business holding a trader's license granted
under the authority of Title 25 of the Code of Federal Regulation shall be cause for
cancellation of the license.

(c) Persons subject to the criminal jurisdiction of the Cherokee Court who violate this
section shall be punished by a fine of not more than $100.00 or imprisonment of not more
than thirty (30) days or both.

(Res. No. 209, 7-8-1976; Ord. No. 117, 3-3-2000)
Sec. 14-5.9. Laser devices.

(a) For purposes of this section, the term "laser" means light amplification by stimulated
emission of radiation.

(b) It is unlawful intentionally to point a laser device at a law enforcement officer, or at the
head or face of another person, while the device is emitting a laser beam.

(c) Persons subject to the criminal jurisdiction of the Cherokee Court who violate this
section shall be punished by a fine of not more than $100.00 or imprisonment of not more
than 30 days, or both.

(d) This section does not apply to a law enforcement officer who uses a laser device in
discharging or attempting to discharge the officer's official duties. This section does not
apply to a health care professional who uses a laser device in providing services within the
scope of practice of that professional nor to any other person who is licensed or authorized
by law to use a laser device or uses it in the performance of the person's official duties.

(e) This section does not apply to laser tag, paintball guns, and other similar games and
devices using light emitting diode (LED) technology.

(Ord. No. 117, 3-3-2000)



Sec. 14-5.10. Doing business without a license.

(a) It shall be unlawful to commence or carry on any business, trade, profession, or calling,
the transaction or carrying on of which is required by law to be licensed, without having an
appropriate license.

(b) Doing business without a license shall be punishable by a fine not to exceed $250.00, by
a term of imprisonment not to exceed one month, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-5.11. Abusing a corpse.

(a) It shall be unlawful to purposely and unlawfully remove, conceal, dissect, assault or
destroy a corpse or any part of a corpse; or to disinter a corpse that has been buried or
otherwise interred.

(b) Abusing a corpse shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, exclusion for a term of not less than one year not
more than five years, or any combination of them.

(Ord. No. 117, 3-3-2000)
Sec. 14-5.12. Violation of privacy.

(a) It shall be unlawful, except as authorized by law to:

(1) Trespass on property with intent to subject anyone to eavesdropping or other
surveillance, or to visually observe another, in a private place;

(2) Install in any private place, without the consent of the person or persons entitled
to privacy there, any device for observing, photographing, recording, amplifying or
broadcasting sounds or events in such place, or use any such unauthorized
installation;

(3) Install or use outside of any private place any device for hearing, recording,
amplifying, or broadcasting sounds originating in such place which would not
ordinarily be audible or comprehensible outside without the consent of the person or
persons entitled to privacy there; or

(4) Divulge without consent of the sender or receiver the existence or content of any
such message if the actor knows that the message was illegally intercepted, or if he
learned of the message in the course of employment with an agency engaged in
transmitting it.

(b) Definitions:

(1) Eavesdrop means to overhear, record, amplify, or transmit any part of an oral or
written communication of others without the consent of at least one party thereto by
means of any electrical, mechanical or other device. Such eavesdropping or other
surveillance shall include, but not be limited to, unauthorized access to computers,
data processing equipment or any electronic or manual data storage or record
keeping equipment or other such storage devices.



(2) Private place means a place where one can reasonably expect to be safe from
casual or hostile intrusion or surveillance.

(3) Violation of privacy shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Secs. 14-5.13--14-5.15. Reserved.
Sec. 14-5.16. Noise offenses.

(@) Generally. 1t shall be unlawful for any person to willfully make, cause to be made or
continue any loud, raucous or disturbing noise. A loud, raucous or disturbing noise is any
sound which, because of its volume level, duration or character, annoys, disturbs, injures or
endangers the comfort, health, peace or safety of reasonable persons of ordinary
sensibilities. The term "loud, raucous or disturbing noise" shall be limited to noises heard
upon the public streets, in a public park, school or public building or upon the grounds
thereof; in church or hospital or upon the grounds thereof; on a parking lot open to
members of the public; or in an occupied residential unit which is not the source of the
noise or upon the grounds thereof.

(b) Specifically prohibited acts. The following specific acts are declared to be loud, raucous
or disturbing noises in violation of this article, but this enumeration shall not be deemed to
be exclusive:

(1) Blowing horns. The sounding of any horn, whistle or signal device on any
automobile, motorcycle, bus or other vehicle or railroad train except as a danger
signal or as required by law, or the sounding of such device intermittently or
continuously for a period in excess of 60 seconds.

(2) Radios, amplifiers, phonographs, group gatherings, etc. Singing, yelling, or the
using, operating or permitting to be played, used or operated any radio, amplifier,
musical instrument, phonograph, interior or exterior loudspeakers, or other device
for the producing or reproducing of sound in such manner as to cause loud, raucous
or disturbing noise.

(3) Pets and animals. Allowing any animal, including dogs, cats, and birds, in a
person's possession or control to howl, bark, meow, squawk or make any other
unreasonably loud, raucous, jarring, or disturbing sounds so as to be a nuisance to
persons within the area of audibility. This section shall not apply to hunting dogs
while in the actual process of hunting.

(4) Motor vehicles. All noises coming from motor vehicles not properly equipped with
standard mufflers and noise reducing equipment or not in proper operating condition.

(5) Fireworks and firearms. The explosion of any fireworks unless under a written
permit obtained from the proper authority and between the hours of 9 a.m. and
10:30 p.m. Monday through Saturday; or the discharge of any firearm within 300
feet of any residence, other than one's own residence.

(c) Exemptions. The following uses and activities shall be exempt from the noise regulations
set forth in this chapter:



(1) A bell or chime from any building clock, school or church.

(2) Any siren, whistle, or bell lawfully used by emergency vehicles or any other
alarm systems used in an emergency situation; provided, however, that burglar
alarms not terminating within 30 minutes after the responsible person has been
notified shall be unlawful.

(3) Warning devices required by any applicable local or federal safety regulations.
(4) Agricultural and horticultural operations conducted in a reasonable manner.

(5) Noise caused by any type of construction equipment while it is being used for the
purpose for which it was designed and purchased.

(6) The operation of an automobile race track, except between the hours 11:30 p.m.
and 12:00 noon.

(7) Any community or school sponsored athletic event, except between the hours of
11:30 p.m. and 7:00 a.m.

(8) Nothing herein shall be construed to hold a landlord liable, responsible or
violation of this section unless the landlord sponsors or participates in the activity
that violates a provision of this section.

(d) Penalties. Violations of this section shall constitute a misdemeanor and, upon conviction,
a violator shall be punishable by a fine of up to $500.00 and/or imprisonment for not more
than thirty (30) days.

(e) Injunctions. In addition to other civil remedies provided by this chapter, a violation of
this section is declared to be a public nuisance, and may be subject to abatement by a
restraining order or injunction issued by the Cherokee Court on motion or petition of any
person.

(Ord. No. 565, 3-12-01)

Secs. 14-5.17--14-5.19. Reserved.

Sec. 14-5.20. Cruelty to animals.

(a) It shall be unlawful purposely or knowingly to:

(1) Torture or seriously overwork an animal;

(2) Fail to provide necessary food, care, or shelter for an animal in one's custody;
(3) Abandon an animal in one's custody;

(4) Transport or confine an animal in a cruel manner;

(5) Kill, injure, or administer poison to an animal without legal privilege to do so; or

(6) Cause one animal to fight with another.

(b) Cruelty to animals shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both. It is a defense to prosecution under this
section that the conduct of the actor toward the animal was an accepted veterinary in



practice or directly related to a bona fide experimentation for scientific research, provided
that if the animal is to be destroyed, the manner employed will not be unnecessarily cruel.

(c) Conviction under this section may result in confiscation of cruelly treated animals
belonging to the accused and it shall be proper for the court in its discretion to order a final
determination of the custody of the confiscated animals.

(Ord. No. 117, 3-3-2000)

Secs. 14-5.22--14-5.29. Reserved.

Protection of Family
Sec. 14-5.30. Abandonment and failure to support spouse and children.

(@) For purposes of this section:

(1) Supporting spouse means a spouse, whether husband or wife, upon whom the
other spouse is actually substantially dependent or from whom such other spouse is
substantially in need of maintenance and support.

(2) Dependent spouse means a spouse, whether husband or wife, who is actually
substantially dependent upon the other spouse for his or her maintenance and
support or is substantially in need of maintenance and support from the other

spouse.
(b) A supporting spouse is guilty of this offense if the supporting spouse either:

(1) Willfully abandons a dependent spouse without providing that spouse with
adequate support; or

(2) While living with a dependent spouse, willfully neglects to provide adequate
support for that dependent spouse.

(c) Any parent who shall willfully neglect or refuse to provide adequate support for that
parent's child, whether natural or adopted, and whether or not the parent abandons the
child, shall be guilty of this offense. Willful neglect or refusal to provide adequate support of
a child shall constitute a continuing offense and shall not be barred by any statute of
limitations until the youngest living child of the parent shall reach the age of 18 years.

(d) Abandonment and failure to support spouse and children shall be punishable by a fine of
not less than $250.00 nor more than $5000.00, with said fine used for the benefit of the
abandoned or unsupported spouse or child.
(Ord. No. 117, 3-3-2000)

ARTICLE III. PROPERTY CRIMES
Sec. 14-10--14-10.8. Reserved.

Sec. 14-10.9. Criminal mischief to property.

A person is guilty of the crime of criminal mischief to property if he or she:
(1) Purposely or recklessly damages tangible personal property of another; or,

(2) In the employment of fire, explosives, or other dangerous means, negligently
damages personal property of another; or



(3) Purposely or recklessly tampers with tangible personal property of another so as
to endanger person or property; or

(4) Purposely or recklessly causes another to suffer pecuniary loss by deception or
threat.

(5) Criminal mischief shall be punishable by a fine not to exceed five thousand
dollars ($5,000.00), by a term of imprisonment not to exceed one (1) year, or both.

(Ord. No. 871, 8-9-2001)
Sec. 14-10.10. Cutting timber, removal of rock, trapping animals.

(@) No person, firm, or corporation shall enter upon lands assigned or leased to another and
damage, injure, cut, trim, or remove any tree, shrub, flower, or plant without the
knowledge and written consent of the lawful owner of the land through assignment or lease.

(b) No person, firm, or corporation shall enter upon lands assigned or leased to another and
remove any earth, rocks or minerals without the knowledge and written consent of the
lawful owner of the land through assignment or lease.

(c) No person, firm of corporation shall enter upon lands assigned or leased to another to
trap wild animals without the knowledge and written consent of the lawful owner of the land
through assignment or lease.

(d) No person, firm, or corporation shall enter upon land held, used or reserved by the Tribe
and damage, injure, cut trim or remove any tree, shrub, flowering plant, earth, rocks or
minerals, or trap any wild animals without the knowledge and written consent of the Tribe
through a license, use permit or council resolution.

(e) Each violation of this section shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-10.11. Injuring real property.

(a) It shall be unlawful to willfully and wantonly damage, injure or destroy any real property
whatsoever, either of a public or private nature, without lawful authority.

(b) Injuring real property shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-10.12. Tampering with public property.

(a) It shall be unlawful to:

(1) Steal, deface, mutilate, alter, falsify, or remove all or part of any record, map,
book, document or thing, or any court documents or records, placed or filed in any
public office, or with any public officer, or to permit another to do so;



(2) Knowingly injure, deface or remove any signal, monument or other marker
placed or erected as part of an official survey of the Eastern Band of Cherokee
Indians or Federal government without authority to do so; or

(3) Intentionally deface, obliterate, tear down, or destroy any copy or transcript or
extract from any law or any proclamation, advertisement, or notice set up or placed
by any public officer or court, without authority to do so and before the expiration of
the time for which the same was to remain posted.

(b) Tampering with public property shall be punishable by a fine not to exceed $5,000.00,
by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-10.13. Injuring public property.

(a) It shall be unlawful to:

(1) Intentionally break down, pull down or otherwise injure or destroy any jail or
other place of confinement;

(2) Intentionally and without authority dig up, remove, displace or otherwise injure
or destroy any public roadway, highway or bridge or private road or other public
building or structure;

(3) Remove or injure any milepost, guidepost or road or highway sign or marker or
any inscription on them while such is erected along a road or highway; or

(4) Knowingly and without authority to do so, remove, injure, deface, or destroy any
public building or structure, or any personal property belonging to the Eastern Band
of Cherokee Indians, or any other government or government agency.

(b) Injuring public property shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.14. Injuring telephone, wires or other telephone equipment.

(a) It shall be unlawful for any person to unnecessarily disconnect the wire or in any other
way render any telephone equipment, telephone line, or any part of such line, unfit for use
in transmitting messages, or to unnecessarily cut, tear down, destroy or in any way render
unfit for the transmission of messages any part of the wire of a telephone line.

(b) Injuring telephone, wires or other telephone equipment shall be punishable by a fine not
to exceed $5,000.00, by a term of imprisonment not to exceed one (1) year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-10.15. First degree trespass.

(@) Offense. A person commits the offense of first degree trespass if, without authorization,
he enters or remains:



(1) On premises of another so enclosed or secured as to demonstrate clearly an
intent to keep out intruders; or

(2) In a building of another.

(b) First degree trespass shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.16. Second degree trespass.

(@) Offense. A person commits the offense of second degree trespass if, without
authorization, he enters or remains on the property of another:

(1) After he has been notified not to enter or remain there by the owner, by a person
in charge of the premises, by a lawful occupant, or by another authorized person; or

(2) That is posted, in a manner reasonably likely to come to the attention of
intruders, with notice not to enter the property.

(b) Second degree trespass shall be punishable by a fine not to exceed $1,000.00, by a
term of imprisonment not to exceed 30 days, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.17. Domestic criminal trespass.

(a) Any person who enters the property occupied by a present or former spouse or by a
person with whom the person charged has lived as if married, after being forbidden to do so
or remains after being ordered to leave by the lawful occupant, shall be guilty of a
misdemeanor if the complainant and the person charged are living apart; provided,
however, that no person shall be guilty if said person enters upon the premises pursuant to
a judicial order or written separation agreement which gives the person the right to enter
upon said premises for the purpose of visiting with minor children. Evidence that the parties
are living apart shall include but is not necessarily limited to:

(1) A judicial order of separation;

(2) A court order directing the person charged to stay away from the premises
occupied by the complainant;

(3) An agreement, whether verbal or written, between the complainant and the
person charged that they shall live separate and apart, and such parties are in fact
living separate and apart; or

(4) Separate places of residence for the complainant and the person charged.
(b) Domestic criminal trespass shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.
(Ord. No. 117, 3-3-2000)
Sec. 14-10.18--14-10.29. Reserved.
Sec. 14-10.30. Robbery with a dangerous weapon.

(a) Any person who unlawfully takes or attempts to take personal property from another or
from any place of business, residence or banking institution or any other place where there



is a person or persons in attendance, at any time, either day or night, while having in
possession or with the use or threatened use of any firearms or other dangerous weapon,
implement or means, whereby the life of a person is endangered or threatened, or who aids
or abets any such person or persons in the commission of such crime, shall be guilty of
robbery with a dangerous weapon.

(b) Robbery with a dangerous weapon shall be punishable by a fine of not less than $500.00
not more than $5,000.00, by imprisonment for not less than three months nor more than
one year, by exclusion for a period of not less two years nor more than ten years, or by any
combination of them. Should the commission of the offense result in the death or serious
bodily injury to any person, a sentence of exclusion may be imposed for any period not
exceeding life in addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-10.31. Robbery.

(a) Any person who unlawfully takes or attempts to take personal property from another or
from any place of business, residence or banking institution or any other place where there
is a person or persons in attendance, at any time, either day or night, or who aids or abets
any such person or persons in the commission of such crime, shall be guilty of robbery.

(b) Robbery shall be punishable by a fine of not less than $250.00 nor more than
$5,000.00, by imprisonment for not less than three months nor more than one year, by
exclusion for a period of not less than one year nor more than five years, or by any
combination of them.

(Ord. No. 117, 3-3-2000)

Secs. 14-10.32--14-10.39. Reserved.
Sec. 14-10.40. Burglary.

(a) It shall be unlawful to break into by any force whatsoever and enter in any manner any
dwelling, office, room, apartment, tenement, shop, warehouse, store, mill, barn, stable,
garage, tent, vessel, railroad car, airplane, motor vehicle, trailer or semitrailer, mobile
home, or any similar enclosed structure of another without consent with the intent to steal
or commit any offense punishable by imprisonment. If a person is present within such
structure, it shall be known as burglary in the first degree; if no person is present in such
structure, it shall be known as burglary in the second degree.

(b) Burglary in the first degree shall be punishable by a fine of not less than $500.00 not
more than $5,000.00, by imprisonment for not less than three months nor more than one
year, by exclusion for a period of not less two years nor more than ten years, or by any
combination of them. Should the commission of the offense result in the death or serious
bodily injury to any person, a sentence of exclusion may be imposed for any period not
exceeding life in addition to the punishment authorized above.

(c) Burglary in the second degree shall be punishable by a fine of not less than $250.00 nor
more than $5,000.00, by imprisonment for not less than three months nor more than one
year, by exclusion for a period of not less than one year nor more than five years, or by any
combination of them.

(Ord. No. 117, 3-3-2000)

Sec. 14-10.41. Breaking and entering.



(a) It shall be unlawful to break into by any force whatsoever and enter in any manner any
dwelling, office, room, apartment, tenement, shop, warehouse, store, mill, barn, stable,
garage, tent, vessel, railroad car, airplane, motor vehicle, trailer or semitrailer, mobile
home, trunk, drawer, box, coin operated machine, or similar structure, object, device of
another without consent, with the intent to:

(1) Cause annoyance or injury to any person therein;
(2) Cause damage to any property therein;
(3) Commit any offense therein, not punishable by imprisonment;

(4) Cause, or does actually cause, whether intentionally or recklessly, fear for the
safety of another.

(b) Breaking and entering shall be punishable by a fine of not less than $250.00 nor more
than $5,000.00, by imprisonment for a period not exceeding one year, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.50. Arson in the first degree.

(a) It shall be unlawful to knowingly and willfully start a fire or cause an explosion with the
purpose of:

(1) Destroying or damaging any building, dwelling, occupied structure or other
property of another exceeding $1,000.00 in value; or

(2) Destroying or damaging any property, by the owner, to collect insurance for such
loss.

(b) Arson in the first degree shall be punishable by a fine of not less than $500.00 nor more
than $5,000.00, by imprisonment for a term of not less than six months nor more than one
year, or any combination of them.

(c) Should the commission of this offense result in the death of or serious bodily injury to
any person, a sentence of exclusion may be imposed for any period not exceeding life in
addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-10.51. Arson in the second degree.

(a) It shall be unlawful to knowingly or recklessly, carelessly, or negligently, without regard
to the consequences, start a fire or cause an explosion which:

(1) Endangers human life or safety; or

(2) Damages or destroys the property of another.

(b) Arson in the second degree shall be punishable by a fine of not less than $250.00 nor
more than $5,000.00, by imprisonment for a term not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-10.52. Arson in the third degree.



(a) It shall be unlawful after having started any fire, even though started safely for a lawful
purpose, to fail to either:

(1) Take reasonable measures to put out or control the fire; or

(2) To give prompt alarm, if the fire is spreading in such manner that it may
endanger the life or property of another.

(b) Arson in the third degree shall be punishable by a fine of not less than $250.00 nor
more than $5,000.00, by imprisonment for a term not exceeding one year, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.60. Larceny.

(a) It shall be unlawful to take or carry away any tangible or intangible personal property by
fraud or stealth with the intent to deprive the owners thereof. If the value of the property
taken or carried away exceeds $1,000.00, it shall be known as grand larceny.

(b) Larceny shall be punishable by a fine not exceeding $5,000.00, by imprisonment for a
term not exceeding six months, or both.

(c) Grand larceny shall be punishable by a fine not exceeding $5,000.00, by imprisonment
for a term not exceeding one year, or both. A sentence of exclusion for a period not
exceeding ten years may be imposed in addition to the punishment authorized above.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.61. Receiving or possessing stolen property.

(a) It shall be unlawful to possess, receive, buy, or conceal any personal property that has
been stolen or otherwise obtained from its true owner in violation of this Code with intent to
deprive the true owner thereof.

(b) Receiving stolen property shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both.

(c) If the value of the property exceeds $1,000.00, a sentence of exclusion for a period not
exceeding ten years may be imposed in addition to the punishment authorized above.
(Ord. No. 117, 3-3-2000)

Sec. 14-10.62. Theft of property lost, mislaid, or delivered by mistake.

(a) It shall be unlawful to fail to take reasonable measures to restore property to a person
entitled thereto, with the intent to deprive the owner thereof, when it is known or
reasonably suspected that the property has been lost, mislaid, or delivered under a mistake
as to the nature or amount of the property or the identity of the recipient.

(b) Theft of property lost, mislaid, or delivered by mistake shall be punishable by a fine not
exceeding $5,000.00, by imprisonment for a term not exceeding one year, or both.

(c) If the value of the property exceeds $1,000.00, a sentence of exclusion for a period not
exceeding ten years may be imposed in addition to the punishment authorized above.
(Ord. No. 117, 3-3-2000)



Sec. 14-10.63. Theft of services.

(a) It shall be unlawful to obtain services known to be available only for compensation by
deception, threat, force or any other means with the intent to avoid due payment thereof.

(b) Theft of services shall by punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both.

(c) If the value of the service rendered exceeds $1,000.00, a sentence of exclusion for a
period not exceeding ten years may be imposed in addition to the punishment authorized
above.

(Ord. No. 117, 3-3-2000)
Sec. 14-10.64. Unauthorized use of a vehicle.

(a) It shall be unlawful to take, drive or operate another's motor vehicle, motorcycle,
bicycle, or wheeled conveyance without the consent of the owner, with the intent to
temporarily deprive the owner of its use or possession.

(b) Unauthorized use of a vehicle shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both.

(c) If the vehicle sustains damages while in the custody, possession, or under the control of
the person violating this section, the violator shall be required to make double restitution of
the amount of the actual damage to the vehicle.

(Ord. No. 117, 3-3-2000)

ARTICLE IV. ALCOHOLIC BEVERAGES
Sec. 14-15. Reserved.
Sec. 14-15.1. Public intoxication.
(a) No person may be prosecuted solely for being intoxicated in a public place. A person
intoxicated in a public place but not disruptive may be rendered assistance as provided in
subsection (c).
(b) Any person arrested for being intoxicated and disruptive in a public place deemed by the
arresting officer to be in need of shelter or health care as provided for in subsection (c),
may be transported to an appropriate facility by the officer and issued a citation for being

intoxicated and disruptive in a public place.

(c) An officer may render assistance to any person found intoxicated in a public place by
taking any of the following actions:

(1) The officer may direct or transport the intoxicated person to their home.

(2) The officer may direct or transport the intoxicated person to the home of a friend
or relative willing to accept them.

(3) The officer may direct or transport an intoxicated person in need of clothing or



shelter but unable to provide for him or her self to an appropriate facility authorized
for this purpose by the Tribal Council.

(d) An intoxicated person directed or transported to a shelter or health-care facility may be
detained only until they are sober or for a maximum of 24 hours. An intoxicated person may
elect to remain at the facility for a longer period if the facility is able to accommodate them.

(e) The officer may use reasonable force to restrain the intoxicated person if necessary to
protect himself, the intoxicant or others. No officer shall be held civilly or criminally liable on
account of reasonable measures taken under authority of this section.

(f) An intoxicated person who is incarcerated under this section may pay the $20.00 jail fee
within ten days of the period of incarceration. If the $20.00 fee is not paid in that time
frame, the intoxicated person may be brought to court, and court costs may be added to
the jail fee to cover the administrative expenses.

(Ord. No. 117, 3-3-2000)

Sec. 14-15.2. Sale of alcoholic beverages.

(@) A person shall be guilty of a misdemeanor if he sells any alcoholic beverage on the
Cherokee Indian Reservation unless such sale is in conformance with a Tribal ordinance
authorizing the sale of alcoholic beverages.

(b) A violation of this section is punishable by a fine of not more that $500.00 or
imprisonment of not more than one year, or both.

(c) Persons who violate this section but are not subject to the criminal jurisdiction of the
Cherokee Court shall be cited and charged in the United States Courts.
(Ord. No. 117, 3-3-2000)

Sec. 14-15.3. Transportation of alcoholic beverages.

(a) It shall be unlawful for a person to transport fortified wine, malt beverages or spirituous
liquor in the passenger area of a motor vehicle in other than the manufacturer's unopened
original container. It shall be unlawful for person who is driving a motor vehicle on a
highway or public vehicular area to consume in the passenger area of that vehicle any
fortified or unfortified wine, malt beverage or spirituous liquor. Violation of this section shall
constitute a criminal offense punishable by a fine of $25.00 to $500.00, imprisonment for
not more than 30 days.

(b) Taxis. It shall be unlawful for a person operating a for-hire passenger vehicle to
transport fortified or unfortified wine, malt beverages or spirituous liquor unless the vehicle
is transporting a paying passenger who owns the alcoholic beverage being transported. Not
more than five liters of fortified wine or spirituous liquor or combination of the two may be
transported by each passenger.

(¢) Definitions. For purposes of this section, the following definitions shall apply:

(1) Open container. If the seal on a container of alcoholic beverages has been
broken, it is opened within the meaning of this section.

(2) Passenger area of a motor vehicle shall mean the area designated to seat the
driver and passengers and an area within the reach of a seated driver or passenger,
including the glove compartment. In the case of a station wagon, hatchback or



similar vehicle, the area behind the last upright back seat shall not be considered
part of the passenger area.

(3) Alcoholic beverages shall mean any beverages containing at least one-half of one
per cent alcohol by volume, including malt beverages unfortified wine, fortified wine,
spirituous liquor and mixed beverages.

(4) Fortified wine shall mean any wine made by fermentation from grapes, fruits,
berries, rice or honey, to which nothing has been added other than pure brandy
made from the same type of grape, fruit, berry, rice or honey that is contained in the
base wine and which has an alcoholic content of not more than 24 percent alcohol by
volume.

(5) Malt beverage shall mean beer, lager, malt liquor, ale, porter and any other
brewed or fermented beverage containing at lest one-half of one percent and not
more than six percent alcohol by volume.

(6) Mixed beverages shall mean a drink composed in whole or in part of spirituous
liguor and served in a quantity less than the quantity contained in a closed package.

(7) Spirituous liquor or liquor shall mean distilled spirits or ethyl alcohol, including
spirits of wine, whiskey, rum, brandy, gin and all other distilled spirits and mixtures
of cordials, liqueur and premixed cocktails, in closed containers for beverage use
regardless of their dilution.

(8) Unfortified wine shall mean wine that has an alcoholic content produced only by
natural fermentation or by the addition of pure cane, beet, or dextrose sugar and
that has an alcoholic content of not more than 17 percent by volume.

(Ord. No. 117, 3-3-2000)
Sec. 14-15.4. Drinking alcoholic beverages in publicplaces.

(a) It shall be unlawful for a person to consume fortified or unfortified wine, malt beverages
or spirituous liquor in the open air or inside a parked vehicle in the following areas of the
Cherokee Indian Reservation;

(1) In a school or church parking lot.

(2) In a parking lot adjacent to a tribal or federal government building or facility or in
a parking area adjacent to a private business, which is open to the public.

(b) Violation of this section shall constitute a criminal offense punishable by a fine of not
less than $25.00 nor more than $500.00 or imprisonment for not more than 30 days, or
both.

(Ord. No. 117, 3-3-2000)

Sec. 14-15.5. Intoxicated and disruptive in public.

(a) It shall be unlawful for any person in a public place to be intoxicated and disruptive in
any of the following ways:

(1) Blocking or otherwise interfering with traffic on a highway or public vehicular
area; or



(2) Blocking or lying across or otherwise preventing or interfering with access to or
passage across a sidewalk or entrance to a building; or

(3) Grabbing, shoving, pushing or fighting others or challenging others to fight; or
(4) Cursing or shouting at or otherwise rudely insulting others; or

(5) Begging for money or other property.

(b) Intoxicated and disruptive in public shall be punishable by a fine not to exceed $250.00,
by a term of imprisonment not to exceed three months, or both.

(c) Upon a second or subsequent conviction under this section, a punishment of a fine not
to exceed $500.00 or a term of imprisonment not to exceed six months, or both may be
imposed.

(Ord. No. 117, 3-3-2000)

Sec. 14-15.6. Providing alcoholic beverages to/possession of /consumption of
alcoholic beverages by/persons under 21 years old.

(@) Providing to. It shall be unlawful for any person to sell or give malt beverages,
unfortified wine, fortified wine, spirituous liquor or mixed beverages to anyone less than 21
years of age.

(1) Violation of this subsection (a) shall constitute a criminal offense punishable by a
fine not to exceed five hundred dollars ($500.00) or a term of imprisonment not to
exceed six months, or both.

(b) Purchase, attempt to purchase, possession, or consumption. It shall be unlawful for a
person less than 21 years of age to purchase, to attempt to purchase, to possess, or to
consume malt beverages, unfortified wine, fortified wine, spirituous liquor, or mixed
beverages.

(1) Violation of this subsection (b) shall constitute a criminal offense. Persons who
violate this subsection who are between 16 and 21 years of age shall be subject to
the following:

a. First offense. Fifty dollar fine and costs. Defendant shall be placed on six to
12 months probation, with the terms of probation to include 24 hours of
community service work, that the defendant obtain a substance abuse
assessment, and that the defendant complete any recommended treatment
plan.

b. Second offense. One hundred dollar fine and costs. Defendant shall be
placed on six to 12 months probation, with terms of probation to include 48
hours of community service work, and if defendant has not had a substance
abuse assessment, to obtain this assessment and complete any
recommended treatment plan.

C. Third offense. Two hundred fifty dollar fine and costs. Defendant shall be
placed on six to 12 months probation, with terms of probation to include 72
hours of community service work, and if defendant has not had a substance
abuse assessment, to obtain this assessment and complete any
recommended treatment plan.



d. Subsequent offenses. Imprisonment not to exceed six months and a
$500.00 fine, or both.

(2) Violation of this subsection (b) by a person who is under 16 years of age shall
subject such person to the jurisdiction of the juvenile court and to the dispositional
alternatives outlined in Section 7A-53 of the Juvenile Code.

(c) Aiding and abetting. 1t shall be unlawful for any person to aid or abet another in
violation of subsection (a) or (b) of this section.

(1) Violation of this subsection (c) shall constitute a criminal offense. Persons 16
years of age and older who violate this subsection shall be punished by a fine not to
exceed $500.00 or a term of imprisonment not to exceed 6 months, or both.

(2) Violation of this subsection (c) by persons under 16 years of age shall subject
such persons to the jurisdiction of the juvenile court and to the dispositional
alternatives outlined in Section 7A-53 of the Juvenile Code.

(d) Fraudulent use of identification. It shall be unlawful for any person to obtain or attempt
to obtain alcoholic beverages in violation of subsection (b) of this section by using or
attempting to use:

(1) A fraudulent or altered driver's license; or
(2) A fraudulent or altered identification document other than a driver's license; or
(3) A driver's license issued to another person; or

(4) An identification document other than a driver's license issued to another person.

Violation of this subsection (d) shall constitute a criminal offense. Persons 16 years of age
and older who violate this subsection shall be punished by a fine not to exceed $500.00 or a
term of imprisonment not to exceed six months, or both.

Violation of this subsection (d) by persons under 16 years of age shall subject such persons
to to the jurisdiction of the juvenile court and to the dispositional alternatives outlined in
Section 7A-53 of the Juvenile Code.
(e) Allowing use of identification. It shall be unlawful for any person to permit the use of his
driver's license or any other identification document of any kind by any person who violates
or attempts to violate subsection (b) of this section.
Violation of this subsection (e) shall constitute a criminal offense punishable by a fine not to
exceed $500.00 or a term of imprisonment not to exceed six months, or both.
(Ord. No. 117, 3-3-2000; Ord. No. 286, 7-17-2000; Ord. No. 871, 8-9-2001)

ARTICLE V. SEXUAL ASSAULT
Sec. 14-20. Reserved.
Sec. 14-20.1. Taking indecent liberties with children.

A person shall be guilty of taking indecent liberties with children if they either:



(1) Willfully take or attempt to take any improper or indecent liberties with any child
of either sex under the age of 16 years for the purpose of arousing or gratifying
sexual desire; or

(2) Willfully commit or attempt to commit any lewd or lascivious act upon or with the
body or any part or member of the body of any child of either sex under the age of
16 years.

(3) For purposes of this section, indecent liberties shall include any sexual contact of
the genitalia, anus, groin, breast, inner thigh or buttocks which do or may abuse,
humiliate, harass, degrade, arouse or gratify the sexual desire of any person.

(Ord. No. 117, 3-3-2000)
Sec. 14-20.2. Aggravated sexual abuse.

A person shall be guilty of aggravated sexual abuse if he or she:

(1) Knowingly causes another person to engage in a sexual act by using force
against that other person; or

(2) Knowingly causes another person to engage in a sexual act by threatening or
placing that other person in fear that any person will be subject to death, serious
bodily injury, or kidnapping; or

(3) Knowingly renders another person unconscious and thereby engages in a sexual
act with that other person; or

(4) Knowingly administers to another person by force or threat of force or without
the knowledge or permission of that person a drug, intoxicant or other similar
substance and thereby substantially impairs the ability of that other person to
appraise or control conduct and engages in a sexual act with that other person; or

(5) Engages in a sexual act with another person who has not attained the age of 13
years.

(Ord. No. 117, 3-3-2000)
Sec. 14-20.3. Sexual abuse.

A person shall be guilty of sexual abuse if he or she:

(1) Knowingly causes another person to engage in a sexual act by threatening or
placing that other person in fear; or

(2) Knowingly engages in a sexual act with another person and that other person is:
a. Incapable of appraising the nature of the conduct; or

b. Physically incapable of declining participation in or communicating
unwillingness to engage in the sexual act.

(Ord. No. 117, 3-3-2000)

Sec. 14-20.4. Sexual abuse of minor or a ward.



A person shall be guilty of sexual abuse of a minor or a ward if he or she:

(1) Engages in a sexual act with another person who has not attained the age of 16;
or

(2) Knowingly engages in a sexual act with another person who is in official
detention and under the custodial, supervisory or disciplinary authority of the person
SO engaging.

(Ord. No. 117, 3-3-2000)
Sec. 14-20.5. Reserved.
Sec. 14-20.6. Punishment.

Any person subject to the criminal jurisdiction of the Eastern Cherokee Court of Indian
Offenses or any successor Cherokee tribal court who shall be convicted of any offense
defined by this section shall be subject to punishment by imprisonment for up to 12 months
or by fine of up to $5,000.00, or both, for each offense, at the discretion of the court.

(Ord. No. 117, 3-3-2000)

Sec. 14-20.7. Repealed.

ARTICLE VI. CRIMES AGAINST PUBLIC SAFETY
Sec. 14-25. Reserved.
Sec. 14-25.1. Toxic waste disposal.

(@) The storage, burial or disposal of any nuclear refuse, by-product, waste or radioactive
material or any chemicals or other toxic refuse, by-products or waste material within the
trust lands or any other lands of the Eastern Band of Cherokee Indians is absolutely
prohibited.

(b) Persons violating this section shall be punished by mandatory imprisonment for one year
for each violation together with a mandatory fine of $5,000.00 for each violation. Persons
not subject to the criminal jurisdiction of the Cherokee Court who violate this section shall
be subject to civil actions for actual and punitive damages. All non-members determined in
violation of this section shall be subject to civil actions for actual and punitive damages. All
non-members determined in violation of this section by civil proceedings in the Cherokee
Court may be banished form the Cherokee Indian Reservation and shall be required to
forfeit all right to enter Cherokee trust lands. Persons violating this section shall be required
to bear the expenses of the removal and clean-up of all such materials.

(c) The provisions of this section shall not apply to the maintenance and use of x-ray or
other radioactive materials for medical treatment by the Cherokee Indian Hospital,
physicians or dentists on the Cherokee Indian Reservation.

(Ord. No. 117, 3-3-2000)

Sec. 14-25.2. Drugs.

(@) In order to insure consistence in the application and enforcement of criminal laws
pertaining to the sale, distribution, and/or possession of illegal drugs, narcotics, and/or drug



paraphernalia on the Cherokee Indian Reservation and in surrounding areas, the Tribe does
adopt the laws of the State of North Carolina General Statutes, Secs. 90-86--90-113.8, and
90-113.20--90-113.24, as well as any amendments. All such laws shall be applied by the
Cherokee Court against persons subject to the criminal jurisdiction of the Cherokee Court.
All such laws shall be enforced by Cherokee Police, North Carolina Highway Patrol officers
and by federal law enforcement officers with all non-Cherokee violators cited into the court
of competent jurisdiction.

(b) The penalty for drug offenses under the jurisdiction of the Cherokee Court of Indian
Offenses or any successor court shall be the penalty imposed by the North Carolina General
Statutes, not to exceed $5,000.00, a term of imprisonment not to exceed one year, or any
combination of them.

(c) An additional sentence of exclusion for a period not to exceed 20 years may also be
imposed.
(Ord. No. 117, 3-3-2000; Ord. No. 390, 10-27-2000)

Sec. 14-25.3. Leaving unused well open and exposed.

(a) It shall be unlawful for any person, firm or corporation, after discontinuing the use of
any well, to leave said well open and exposed; said well, after the use of same has been
discontinued, shall be carefully and securely filled: Provided, that this shall not apply to
wells on farms that are protected by curbing or board walls.

(b) Leaving an unused well open and exposed shall be punishable by a fine not to exceed
$250.00, by a term of imprisonment not to exceed three months, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-25.4, False reports and alarms.

(a) It shall be unlawful to initiate or circulate a report or warning of a fire, bombing, or
other crime or catastrophe, knowing that the report or warning is false or baseless and that
it is likely to cause evacuation of any building, place or assembly, or facility of public
transport, or to cause public inconvenience or alarm or action of any sort by an official or
volunteer agency organized to deal with emergencies.

(b) False reports shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.
(Ord. No. 117, 3-3-2000)

Secs. 14-25.5--14-25.9. Reserved.
Sec. 14-25.10. Rioting.

(a) It shall be unlawful to simultaneously, with two or more other persons, engage in
tumultuous violent conduct in a public place which endangers person or property, and
thereby knowingly or recklessly create a substantial risk of causing public alarm; or to
assemble with two or more persons with the purpose of engaging soon thereafter in the
above described conduct.

(b) Rioting shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.



(Ord. No. 117, 3-3-2000)
Sec. 14-25.11. Failure to disperse.

(a) It shall be unlawful to refuse or knowingly fail to obey an order to disperse or leave the
immediate vicinity given by a law enforcement officer or other public servant performing an
enforcement function, at the scene of a riot, fire, or other public disorder or given in the
course of the investigation of the commission of an accident, fire, offense or suspected
offense.

(b) Failure to disperse shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.
(Ord. No. 117, 3-3-2000)

Sec. 14-25.12. Disorderly conduct.

(a) It shall be unlawful to purposely cause public inconvenience, annoyance or alarm, or
recklessly create a risk thereof, by:

(1) Engaging in fighting, or threatening to engage in violent or tumultuous behavior;
or

(2) Making unreasonable noise or offensively coarse utterances, gestures, or
displays, or addressing abusive language to any person present; or

(3) Creating a hazardous or physically offensive condition by any act which serves no
legitimate purpose of the actor.

(4) Seizing or otherwise taking control of a public building without specific
authorization or refusing to vacate the building after being ordered to do so by:

a. The chief administrative officer of the institution or the officer's
representative;

b. A teacher or school resource officer when the building is an educational
institution;

c. A fireman or public health officer; or

d. A law enforcement officer acting within the officer's scope of authority; or

(5) Obstructing entrance and exit from a public building or interfering with normal
use by blocking, etc., after being forbidden to do so by the chief administrative
officer of the institution or the officer's representative or, by a teacher or school
resource officer when the building is an educational institution; or

(6) Disrupting, disturbing or interfering with the teaching of students at any public or
private educational institution or engaging in conduct which disturbs the peace, order
or discipline at any public or private educational institution or on the grounds
adjacent thereto.

(b) "Public" means affecting or likely to affect persons in a place to which the public or
substantial group of the public has access and includes, but it not limited to, streets,
highways, schools, hospital, office buildings, transport facilities, businesses open to the



public, and places of entertainment or amusement, and the common areas of apartment
houses.

(c) Disorderly conduct shall be punishable by a fine not to exceed $250.00, by a term of
imprisonment not to exceed three months, or both.

(d) Upon a second or subsequent conviction under this section, a punishment of a fine not
to exceed $500.00 or a term of imprisonment not to exceed six months, or both may be
imposed.

(e) Upon a second or subsequent conviction under this section, an additional sentence of
exclusion for a period not to exceed two years may be imposed.

(Ord. No. 117, 3-3-2000; Ord. 228, 6-21-2000; Ord. No. 673, 4-6-2001)
Sec. 14-25.13. Harassment.

(a) It shall be unlawful, with the purpose to annoy or alarm another, to insult, taunt, or
challenge another in a manner likely to provoke a violent or disorderly response or to make
repeated communications anonymously or at extremely inconvenient hours or in offensively
coarse language.

(b) Harassment shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-25.14. Public nuisance.

(a) It shall be unlawful to do any act, or fail to perform any duty, without lawful authority to
do so, which act or omission either:

(1) Unreasonably and substantially annoys and injures or endangers the comfort,
repose, health, or safety of three or more persons; or

(2) Offends public decency; or

(3) Unlawfully interferes with, obstructs, or tends to obstruct, or renders dangerous
for use or passage any lake, stream, or campground, pow-wow ground, public park,
square, street, highway, or road; or

(4) In any way unreasonably renders three or more persons insecure in life or the
use of property.

(b) Public nuisance shall be punishable by a fine not to exceed $250.00, by a term of
imprisonment not to exceed three months, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-25.15. Disrupting a public or religious assembly.
(a) It shall be unlawful to intentionally prevent or disrupt a lawful meeting or religious

assembly, by doing any act tending to obstruct or interfere with it physically; or by making
any utterance, gesture or display designed to outrage the sensibilities of the group or



prevent the assembly from conducting its business.

(b) Disrupting a public or religious assembly shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
ARTICLE VII. CRIMES AGAINST CHILDREN
Sec. 14-30. Reserved.

Sec. 14.30.1. Contributing to the delinquency, undiscipline, neglect, or abuse of
minors.

(a) Any person shall be guilty of contributing to the delinquency, undiscipline, neglect, or
abuse of a minor who knowingly or willfully causes, encourages, or aids any juvenile to be in
a place or condition, or to commit an act whereby the juvenile could be:

(1) Adjudicated "delinquent" or "undisciplined" (as defined by chapter 7A of the
Tribal Code); or

(2) Determined to be "abused" (as defined by NCGS 7B-101 and any amendments,
until such time as the Tribe adopts its own code to deal with abuse). North Carolina
law currently defines an abused juvenile to be any juvenile less than 18 years of age
whose parent, guardian, custodian, or caretaker:

a. Inflicts or allows to be inflicted upon the juvenile a serious physical injury
by other than accidental means;

b. Creates or allows to be created a substantial risk of serious physical injury
to the juvenile by other than accidental means;

C. Uses or allows to be used upon the juvenile cruel or grossly inappropriate
procedures or cruel or grossly inappropriate devices to modify behavior;

d. Commits, permits, or encourages the commission of a violation of the
following by, with, or upon the juvenile: first-degree rape; second degree
rape; first-degree sexual offense; sexual act by a custodian; crime against
nature; incest; preparation of obscene photographs, slides, or motion pictures
of the juvenile; employing or permitting the juvenile to assist in a violation of
obscenity laws; dissemination of obscene material to the juvenile; displaying
of disseminating material harmful to the juvenile; first and second degree
sexual exploitation of the juvenile; promoting the prostitution of the juvenile;
taking indecent liberties with the juvenile, regardless of the age of the
parties;

e. Creates or allows to be created serious emotional damage to the juvenile;
serious emotional damage is evidenced by a juvenile's severe anxiety,
depression, withdrawal, or aggressive behavior toward himself or others; or

f. Encourages, directs or approves of delinquent acts involving moral
turpitude committed by the juvenile; or



(3) Determined to be "neglected" (as defined by NCGS 7B-101 and any amendments
until such time as the Tribe adopts its own code to deal with neglect issues). North
Carolina law currently defines a neglected juvenile to be a juvenile who:

a. Does not receive proper care, supervision, or discipline from the juvenile's
parent, guardian, custodian, or caretaker; or

b. Who has been abandoned; or

c. Who is not provided necessary medical care; or

d. Who is not provided necessary remedial care; or

e. Who lives in an environment injurious to the juvenile's welfare; or

f. Who has been placed for care or adoption in violation of law; or

(4) In violation of any Tribal, federal or North Carolina criminal law.

(b) Violation of this section shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
Sec. 14-30.2. Selling cigarettes to minors.

If any person shall sell, give away or otherwise dispose of, directly or indirectly, cigarettes
or tobacco in the form of cigarettes, or cut tobacco in any form which may be used or
intended to be used as a substitute for cigarettes, whether such cigarettes or tobacco are
real, simulated, fake or novelties, to any minor under the age of 18 years, or if any person
shall aid, assist or abet any other person in selling such articles or novelties to any minor,
he or she shall be punished by a fine of not more than $500.00, or imprisonment for not
more than one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
Sec. 14-30.3. Compulsory school attendance.
Any person who shall, without good cause, neglect or refuse to send his or her children or
any children under his or her care to school shall be deemed guilty of an offense and upon
conviction thereof shall be sentenced to imprisonment not to exceed one year or a fine of

$500.00, or both. For purposes of this section, children are defined as any person under the
age of 16.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)

Sec. 14-30.4. Exposing children to fire.

(a) It shall be unlawful for any person to leave any child under the age of 12 years locked or
otherwise confined in any dwelling, building, enclosure or vehicle and go away from such
dwelling, building, enclosure or vehicle without leaving some person of the age of discretion

in charge of the same, so as to expose the child to danger by fire.

(b) Exposing children to fire shall be punishable by a fine not to exceed $250.00, by a term



of imprisonment not to exceed three months, or both.
(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
Sec. 14-30.5. Child abuse in the first degree.

(a) It shall be unlawful for any person to:

(1) Intentionally inflict any serious physical injury upon or to any child under 18 or
intentionally commit an assault upon the child which results in any serious physical
injury; or

(2) Commit, permit, or encourage any act of prostitution with or by any child under
18; or

(3) Commit, permit, or encourage any sexual act with or by any child under 18.

(b) Child abuse in the first degree is an offense additional to other civil and criminal
provisions and is not intended to repeal or preclude any other sanctions or remedies.

(c) Child abuse in the first degree shall be punishable by a fine of not less than $500.00 and
not more than $5,000.00, by imprisonment for not less than three months nor more than
one year, by exclusion for a period of not less than two years nor more than ten years, or
by any combination of them. Should the commission of the offense result in the death or
serious bodily injury to any person, a sentence of exclusion may be imposed for any period
not exceeding life in addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
Sec. 14-30.6. Child abuse in the second degree.

(a) It shall be unlawful for any person to inflict physical injury, or to allow physical injury to
be inflicted, or to create or allow to be created a substantial risk of physical injury, upon or
to any child under 18 by other than accidental means.

(b) Child abuse in the second degree is an offense additional to other civil and criminal
provisions and is not intended to repeal or preclude any other sanctions or remedies.

(c) Child abuse in the second degree shall be punishable by a fine of not less than $250.00
not more than $5,000.00, by imprisonment for not more than one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)

Sec. 14-30.7. Transporting a child outside the territory of the Eastern Band of
Cherokee Indians with intent to violate custody order.

(a) When any federal court, tribal court or state court in the United States shall have
awarded custody of a child under the age of 18 years, it shall be unlawful for any person
with the intent to violate the court order to take or transport, or cause to be taken or
transported, any such child from any point within the territory of the Eastern Band of
Cherokee Indians, to any point outside the territory of the Eastern Band of Cherokee
Indians or to keep any such child outside the territory of the Eastern Band of Cherokee
Indians.



(b) Keeping a child outside the limits of the territory of the Eastern Band of Cherokee
Indians in violation of a court order for a period in excess of 72 hours shall be prima facie
evidence that the person charged intended to violate the order at the time of taking.

(c) Transporting a child outside the territory of the Eastern Band of Cherokee Indians with
intent to violate custody order shall be punishable by a fine of not less than $250.00 and
not more than ve $5,000.00, by imprisonment for not more than one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
Sec. 14-30.8. Failing to pay minors for doing certain work.

(a) It shall be unlawful for any person having a contract with any corporation, company or
person for the manufacture or change of any raw material by the piece or pound, who shall
employ any minor under the age of 18 to assist in the work upon the faith of and by color of
such contract, with intent to cheat and defraud such minor, and, having secured the
contract price, to willfully fail to pay the minor when he shall have performed his part of the
contract work, whether done by the day or by the job.

(b) Failing to pay minors for doing certain work shall be punishable by a fine of not less than
$100.00 not more than $5,000.00, by imprisonment for not more than one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)

Sec. 14-30.9. Disseminating and exhibiting harmful material or performances to
minors.

It shall be unlawful for any person or business entity to knowingly exhibit, display or
disseminate any material which is harmful to minors (under 21 year old) in any place of
public accommodation where minors are or may be present and where minors are able to
view the material.

(1) A person or business entity commits this offense if, having custody, control or
supervision of such material, he, she or it does any of the following:

a. Displays the material so that it is open to view by minors as part of the
general public. Material is not considered "displayed" if the material is placed
behind "blinder racks" that cover the portions of the material that is harmful
to minors, is wrapped, is placed behind a counter, or is located so that the
portion that is harmful to minors is not open to view by the minors;

b. Sells, delivers or provides or offers or agrees to sell, deliver or provide any
writing, picture, record or other representation or embodiment of material
considered to be harmful to minors; or

c. Presents or directs a play, dance or other performance which is displayed
and considered to be harmful to minors or participates in that portion thereof
which makes it harmful to minors; or

d. Publishes, exhibits or otherwise makes available to minors anything
considered to be harmful; or

e. Allows a minor to review or peruse material that is considered to be



harmful; or

f. Exhibits, presents, rents, sells, delivers or provides; or offers or agrees to
exhibit, present, rent or to provide: any still or motion picture, film, filmstrip,
or projection slide, or sound recording, sound tape, or sound track or any
matter or material of whatever form which is a representation, embodiment,
performance, or publication which is considered to be harmful to minors.

(2) For purposes of this section, material considered to be harmful to minors is any
material or performance that depicts sexually explicit nudity, sexual activity or
sadomasochistic abuse and, taken as a whole, has the following characteristics.

a. The average adult person applying contemporary community standards
would find that the material or performance has a predominant tendency to
appeal to a prurient, shameful or morbid interest of minors; and

b. The average adult person applying contemporary community standards
would find that the material or performance is patently offensive to prevailing
standards in the adult community concerning what is suitable for minors; and

c. The material or performance lacks serious literary, artistic, political, or
scientific value for minors.

(3) As used in this section, "material" means:

a. Any pictures, drawings, video recordings, films, sculpture or image of a
person or portion of the human body which depicts nudity, sexual conduct or
sadomasochistic abuse; or

b. Any book, pamphlet, magazine, printed matter however produced, or
sound recording which contains any matter enumerated in section (3)a.
above, or which contains explicit and detailed verbal descriptions or narrative
accounts of sexual excitement, sexual conduct, or sadomasochistic abuse; or

c. Any performance, including any play, motion picture, dance or other
exhibition performed before an audience which depicts nudity, sexual conduct
or sadomasochistic abuse.

(4) As used in this section, "nudity" means the showing of the human male or female
genitals, pubic area or buttocks with less than a fully opaque covering, or the
showing of the female breast with less than a fully opaque covering of any portion
thereof below the top of the nipple, or the depiction of covered male genitals in a
discernibly turgid state.

(5) As used in this section, "sexual conduct" means any of the conduct described
below, whether actual or simulated (i.e., conduct which gives the appearance of
being sexual conduct) or whether the conduct is performed alone or between
members of the same or opposite sex or between humans and animals:

a. Sexual intercourse, oral copulation, anal intercourse, anal oral copulation,

bestiality, sexual sadism, penetration of the vagina or rectum by any object in
a lewd or lascivious manner; or

b. Masturbation, whether done with another human or an animal;



c. Exhibition of the genitals or pubic or rectal area for the purpose of sexual
stimulation of the viewer;

d. Touching, in an act of apparent sexual stimulation or sexual abuse of the
clothed or unclothed genitals, pubic area, or buttocks of another person or the
clothed or unclothed breasts of a human female; or

e. Excretory functions performed in a lewd or lascivious manner.

(6) As used in this section, "sexual excitement" means the condition of human male
or female genitals when in a state of sexual stimulation or arousal.

(7) As used in this section, "sado-masochistic abuse" means flagellation, torture,
bondage, beatings, or oxygen deprivation by or upon a nude person or a person clad
in undergarments, a mask, or in a revealing or bizarre costume, or the condition of
being fettered, bound or otherwise physically restrained.

(8) Each violation of this section shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 369, 8-9-2000)
ARTICLE VIII. WEAPONS OFFENSES
Sec. 14-34.1. Educational property.

(@) The following definitions apply in this section:

(1) Educational property. Any school building or bus, school campus, grounds,
recreational area, athletic field, or other property owned, used or operated by any
board of education, school, college or university.

(2) Student. A person enrolled in school, college or university, or a person who has
been suspended or expelled within the last five years from a school, college or
university, whether the person is an adult or minor.

(3) Switchblade knife. A knife containing a blade or blades which open automatically
by the release of a spring or a similar contrivance.

(4) Weapon. Any gun rifle, pistol, or other firearm of any kind, a knife, or any
dynamite cartridge, bomb, grenade, mine, powerful explosive as defined in North
Carolina law, BB gun, air rifle, air pistol, bowie knife, dark, dagger, slingshot, leaded
cane, switchblade knife, blackjack, metallic knuckles, razors and razor blades (except
solely for personal shaving), and any sharp- pointed or edged instrument except
instructional supplies, unaltered nail files and clips and tools used solely for
preparation of food, instruction, and maintenance, of educational property.

(b) It shall be a criminal offense for any person to posses or carry, whether openly, or
concealed, any weapon on educational property.

(c) It shall be a criminal offense for any person to cause, encourage, or aid a minor who is
less than 18 years old to possess or carry, whether openly or concealed, any weapon on
educational property.



(d) This section shall not apply to:

(1) A weapon used solely for educational or school-sanctioned ceremonial purposes,
or used in a school approved program conducted under the supervision of an adult
whose supervision has been approved by the school authority.

(2) Armed forces personnel, officer and soldiers of the militia and national guard, law
enforcement personnel, and any private police employed by an educational
institution, when acting in the discharge of their official duties; or

(3) Home schools as defined under North Carolina Law.
(Ord. No. 117, 3-3-2000)

Sec. 14-34.2. Other assemblies.

(a) It shall be unlawful for any person to carry any gun, rifle, or pistol into any assembly
where a fee has been charged for admission thereto, or into any establishment in which
alcoholic beverages are consumed. Any person violating the provisions of this section shall
be guilty of a criminal offense.

(b) This section shall not apply to the following:
(1) The owner or the lessee of the property or business establishment;

(2) A person participating in the event, if he is carrying a gun, rifle, or pistol with the
permission of the owner, lessee or person or organization sponsoring the event; and

(3) Armed forces personnel, officer and soldiers of the militia and national guard, law
enforcement personnel, and any private police employed by an educational
institution, when acting in the discharge of their official duties.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.3. Punishment.
Persons subject to the criminal jurisdiction of the Cherokee Court who violate the provisions
of section 14-34.1 or 14-34.2 of this article shall be subject to punishment by a fine of up to
$1,000.00, imprisonment for not more than one year for each offense, or both.
(Ord. No. 117, 3-3-2000)
Secs. 14-34.4--14-34.9. Reserved.
General Weapons Offenses

Sec. 14-34.10. Weapons offense.

(a) It shall be unlawful to:

(1) Have a dangerous weapon in one's actual possession while being addicted to any
narcotic drug; or after having been declared mentally incompetent; or while being
intoxicated or otherwise under the influence of alcoholic beverages or any other
intoxicating substance, drug, or medicine; or while possessing the intent to



unlawfully assault another; or while under the age of 16 years, and without the
consent of his or her parent or guardian; or

(2) Carry a loaded firearm in a vehicle on a public road without lawful authority to do
so; or to discharge any kind of firearm from a motor vehicle without lawful authority
to do so; or to discharge a firearm from, upon or across any public highway without

lawful authority to do so.

(b) Definitions:

(1) Dangerous weapon means any item that in the manner of its use or intended use
is capable of causing death or serious bodily injury. In determining whether an item,
object or thing not commonly known as a dangerous weapon is a dangerous weapon,
the character of the instrument, object or thing, the character of the wound
produced, if any, and the manner in which the instrument, item or thing was used
shall be determinative.

(2) Firearms means pistols, revolvers, rifles, shotguns, and any device that is
capable of being used as a weapon because it expels a projectile by some means of
force. A firearm or other weapon shall be deemed "loaded" when there is an
unexpended cartridge, shell or projectile in the firing position, except in the case of
pistols and revolvers in which case they shall be deemed "loaded" when an
unexpended cartridge, shell or projectile is in such position as could be fired by one
or more pulls of the trigger.

(3) Weapons offense shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year of both.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.11. Aggravated weapons offense.

(a) It shall be unlawful to carry a dangerous weapon concealed on the person or to threaten
to use or exhibit a dangerous weapon in a dangerous and threatening manner, or use a
dangerous weapon in a fight or quarrel; or to possess a shotgun or rifle having a barrel or
barrels of less than 16 inches in a length or an altered or modified shotgun or rifle less than
24 inches overall length.

(b) Aggravated weapons offense shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, by exclusion for a period of not less than one
nor more than five years, or by any combination of them.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.12. Dangerous devices.

(a) It shall be unlawful to:

(1) Deliver or cause to be delivered to any express, railway company or common
carrier, or place on the mail or deliver to any person, or throw or place on or about
the premises or property of another or in any place where another may be injured
thereby, a dangerous device, knowing it to be such, unless the threatened person is
informed of the nature thereof and its placement is for some lawful purpose; or

(2) Knowingly construct or contrive any dangerous device, or with the intent to



injure another in his person or property, have a dangerous device in one's
possession.

(b) For purposes of this section, a "dangerous device" is any box, package, contrivance,
bomb, or apparatus containing or arranged with an explosive or acid or poisonous or
flammable substance, chemical, or compound, or knife, loaded firearm or other dangerous
or harmful weapon or thing, constructed, contrived, or arranged so as to explode, ignite, or
throw forth its contents, or to strike with any of its parts, unexpectedly when moved,
handled, or opened or after the lapse of time or under conditions or in a manner calculated
to endanger health, life, limb, or property.

(c) Dangerous devices shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.13. Blowguns.

(@) The wholesale and retail sale, or possession of blowguns is prohibited on the Cherokee
Indian Reservation.

(b) The wholesale and retail sale, or possession of darts or projectiles having a metal tip for
use in a blow gun is prohibited on the Cherokee Indian Reservation.

(c) Violation of this section by any person or business holding a trader's license granted
under the authority of Title 25 of the Code of Federal Regulations shall be cause for
cancellation of the license.

(d) Persons subject to the criminal jurisdiction of the Cherokee Court who violate this
section shall be punished by a fine of not more than $100.00 or imprisonment of not more
than 30 days, or both.

(e) "Blowgun" is defined as any hollow tube of metal, plastic, wood, or composite material
designed or used for the purpose of propelling a projectile by the force of breath, but does
not include those blowguns made of bamboo with wood and thistle darts that are sold as
Native American heritage or craft items.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.14. Spring-loaded knives.

(a) It shall be unlawful for any person including tribal law-enforcement officers to possess,
offer for sale, hold for sale, sell, give, loan, deliver, transport, manufacture or go armed
with any spring-loaded projectile knife, a ballistic knife, or any weapon of similar character.
Except that it shall be lawful for a law-enforcement agency to possess such weapons solely
for evidentiary, education or training purposes.

(b) Persons subject to the criminal jurisdiction of the Cherokee Court who violate this
section shall be punished by a fine of not more than $100.00 or imprisonment of not more
than 30 days, or both.

(Ord. No. 117, 3-3-2000)



Sec. 14-34.15. Purchase or possession of firearms, etc. by person subject to
domestic violence order.

(a) It is unlawful for any person to purchase, attempt to purchase, or possess any gun, rifle,
pistol, or other firearm while there remains in force and effect a domestic violence order
issued pursuant to any federal, tribal, or state jurisdiction, prohibiting the person from
purchasing or possessing a firearm.

(b) Violation of this section shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-34.16. Confiscation and disposition of deadly weapons.

Upon conviction of any offense involving the use of a deadly weapon, the deadly weapon
with reference to which the defendant shall have been convicted shall be ordered
confiscated and disposed of by the presiding judge at the trial in one of the following ways
in the discretion of the presiding judge:

(1) By ordering the weapon returned to its rightful owner, but only when such
owner:

a. Is a person other than the defendant;
b. Was unlawfully deprived of such weapon without his consent;

c. Has filed a petition for the recovery of such weapon with the presiding
judge at the time of the defendant's conviction; and

d. Is entitled to possession of the weapon as determined by the presiding
judge.

(2) By ordering such weapon turned over to the chief of police of the Cherokee Tribal
Police Department or his duly authorized agent to be destroyed. The chief of police
shall maintain a record of the destruction thereof.

(3) By ordering the weapon, if the weapon has a legible unique identification
number, turned over to the Cherokee Tribal Police Department for the official use of
such agency, but only upon the written request by the chief of police. The Cherokee
Tribal Police Department shall maintain a record and inventory of all such weapons
received.

(Ord. No. 117, 3-3-2000)
ARTICLE IX. CRIMES OF BODILY INJURY

Sec. 14-40. Reserved.
Sec. 14-40.1. Domestic violence.

(@) Purpose. The purpose of the domestic violence criminal ordinance is to recognize that
the crime of domestic violence is an extremely serious crime against society, the Tribe, and



the family, and to provide the victim of domestic violence the maximum protection from
further violence which the law can provide. Furthermore, the purpose of this section is to
recognize that the strength of the Tribe is founded on healthy families, and that the safety
of victims of domestic violence must be ensured by immediate intervention by law
enforcement, prosecution, education, counseling, and other appropriate services.

It is the intent of the Eastern Band of Cherokee Indians Tribal Council that the official
response to cases of domestic violence is that violent crime will not be excused or tolerated.
Furthermore, it is the explicit intent of the Eastern Band of Cherokee Indians Tribal Council
that domestic violence be prosecuted without requiring that the alleged victim and
perpetrator be married, share a residence, or be presently involved in a relationship.

(b) Definition. The crime of domestic violence occurs when a person commits one of the
following acts against an intimate partner or against a member of such intimate partner's
family or household, or against an animal of such intimate partner:

(1) Attempting to cause or causing physical harm, bodily injury, or assault to an
intimate partner or to a member of such intimate partner's family or household, or to
an animal of such intimate partner;

(2) Placing an intimate partner or a member of the intimate partner's family or
household in fear of the infliction of physical harm, bodily injury or assault;

(3) Willfully attempting to cause or causing emotional distress to an intimate partner
or to a member of such intimate partner's family or household;

(4) Causing an intimate partner or a member of such intimate partner's family or
household to engage involuntarily in sexual activity by force, threat of force, or
duress; or

(5) Committing any willful violation of a court order intended to protect the intimate
partner or a member of such person's family or household;

(6) Committing one of the following offenses, as defined by the Eastern Band of
Cherokee Indians Criminal Code, against an intimate partner or against a family
member, household member, or animal of such intimate partner:

a. Injuring real property (§ 14-10.11);

b. Injuring telephone, wires or other telephone equipment (§ 14-10.14);
c. Criminal trespass (§§ 14-10.15, 14-10.16, and/or 14-10.17);

d. Burglary (§ 14-10.40);

e. Breaking and entering (§ 14-10.14);

f. Criminal mischief (§ 14-10.9);

g. Arson (§§ 14-10.50, 14-10.51, and/or 14-10.52);

h. Assault (§§ 14-40.10, 14-40.11, 14-40.12);

i. Maiming (§ 14-40.14);



j. Discharging a firearm into an occupied building (§ 14-40.15);

k. Harassment; telephone harassment (§§ 14-25.13 and/or 14-5.3);
I. Kidnapping (§ 14-40.30);

m. False imprisonment (§ 14-40.31);

n. Custodial interference (§ 14-40.32);

0. Homicide (§§ 14-40.40 and/or 14-40.41);

p. Sex offenses - including rape, taking indecent liberties with children,
aggravated sexual abuse, sexual abuse, sexual abuse of minor or ward (§§
14-20.1, 14-20.2, 14-20.3, 14-20.4);

g. Stalking (§ 14-5.5);
r. Communicating threats (§ 14-5.2);
s. Harassment (§§ 14-5.3 and/or 14-25.13);

t. Weapons law violations (§§ 14-34.10, 14-34.11, 14-34.12, 14-34.13,
and/or 14-34.14);

u. Cruelty to animals (§ 14-5.20);

The commission of one of the above-referenced crimes against an intimate
partner or against a member of such party's family or household, or against
an animal of such party shall trigger the application of this ordinance.

(c) Intimate partner/family member.
(1) Intimate partner means:

a. A current or former spouse;

b. Persons who have a dating relationship or have been in a dating
relationship. For purposes of this section, a dating relationship is one wherein
the parties are romantically involved over time and on a continuous basis
during the course of the relationship. A casual acquaintance or ordinary
fraternization between persons in a business or social context is not a dating
relationship.

c. Persons who have engaged in an ongoing sexual relationship; or

d. Persons who have a child in common, or who are expecting a child
together.

(2) Intimate partner's family includes: Any immediate family relationship that an
intimate partner, as defined above, may have. Such relationship may include, a
relationship between parent/child, siblings, grandparents/grandchild, step-



parent/step-child, foster parent/foster child, or any relationship where circumstances
have created a close family-type relationship, such as cousins raised as siblings.

(d) Causing physical harm or bodily injury means causing physical pain, serious illness, or
an impairment of a physical condition.

(e) Causing apprehension of bodily injury means any physical act, including the utterance of
verbal threats, which causes a person or animal to reasonably fear serious bodily injury or
death.

(f) Causing emotional distress means engaging in conduct that would cause a reasonable
person emotional distress and does in fact cause emotional distress to the person. Examples
of conduct which may cause emotional distress include, but are not limited to, the following:

(1) Creating a disturbance at a person's place of employment or school;
(2) Repeatedly telephoning a person's place of employment or residence;
(3) Repeatedly following a person in a public place or places;

(4) Repeatedly keeping a person under surveillance by remaining present outside his
or her home, school, place of employment, vehicle or other place occupied by the
person or by peering in the person's windows;

(5) Improperly concealing a minor child from a person with sole or joint custody of
the minor, repeatedly threatening to improperly remove the person's minor child
from the jurisdiction or from his or her physical care, repeatedly threatening to
conceal the person's minor child or making a threat following an actual or attempted
improper removal or concealment, unless the removal or attempted removal was
made while fleeing from an incident or pattern of domestic violence; or

(6) Threatening physical force, confinement or restraint.

(g) Willful violation of court order. For purposes of this section, willful violation of a court
order is defined as any violation of any term contained in a lawful order issued by a properly
constituted judicial authority pursuant to a criminal or civil case in tribal, federal, or state
court where said order:

(1) Enjoins the perpetrator from threatening to commit or committing acts of
domestic violence against a current or former intimate partner, or against a family or
household member of a current or former intimate partner, or against an animal of a
current or former intimate partner;

(2) Prohibits the perpetrator from intimidating, harassing, menacing, annoying,
telephoning, contacting, or otherwise interfering or communicating with a current or
former intimate partner, or against a family or household member of a current or
former intimate partner, or against an animal of a current or former intimate
partner;

(3) Removes and/or excludes the perpetrator from the residence of a current or
former intimate partner or of a family or household member, and a reasonable area
surrounding the residence;

(4) Requires the perpetrator to stay away from the residence, school, place of
employment, or a specified place frequented regularly by a current or former



intimate partner, or by a family or household member of a current or former intimate
partner;

(5) Prohibits the perpetrator from using or possessing a firearm or other weapon
specified by the Court; or

(6) Grants temporary custody of a minor child to the person protected by the order.

For purposes of this section, a lawful order is defined as any order of protection, no contact
order, pretrial release condition, condition of probation or parole, consent order, injunction,
or other similar order that is issued by an Indian tribe, the United States of America, or a
state, as long as the issuing court has jurisdiction over the parties and the matter under the
law of the tribe, the U.S. or the state and reasonable notice and opportunity to be heard is
given to the person against whom the order is sought sufficient to protect that person's
right to due process. In the case of ex parte orders, notice and opportunity to be heard
must be provided within the time required by tribal, federal, or state law, and in any event,
within a reasonable time after the order is issued, sufficient to protect the respondent's due
process rights.

The tribe maintains criminal jurisdiction under this section for willful violations of a court
order, even if the Cherokee Court lacked jurisdiction to issue the original order which was
violated.

(h) Duties of Cherokee law enforcement officers. Cherokee law enforcement officers who
respond to calls involving action which could constitute the crime of domestic violence under
this section shall use all reasonable means to protect the alleged victim(s) and prevent
further violence. All calls regarding domestic violence shall be responded to immediately.
Cherokee law enforcement officers shall also adhere to the requirements set forth in
Chapter 50B of this Code. Any law enforcement officer shall have immunity from any
liability, civil or criminal, in making arrests or exercising any other authorized authority if
the law enforcement officer acts in good faith so as to provide protection for victims of
domestic violence. Law enforcement officers shall have the same immunity with respect to
participation in any court proceedings resulting from arrests made for domestic violence or
any crimes involving domestic violence.

(1) Who may report. Any person with knowledge that the crime of domestic violence
is occurring, or is imminent, may report such information to the Cherokee Police
Department.

(2) Mandatory arrest.

a. Violation of order. A law enforcement officer must arrest within 24 hours
and charge a person with the appropriate crime if the officer has probable
cause to believe that person has willfully violated a court order, as defined in
this section.

b. Commission of domestic violence crime. A law enforcement officer must
arrest within 24 hours and charge a person with the appropriate crime if the
officer has probable cause to believe that the person has committed or is
committing the offense of domestic violence, even if a warrant has not been
issued and the offense was committed outside the presence of the officer. If
the conditions for arrest are present, the officer shall arrest the alleged
perpetrator of domestic violence regardless of whether the alleged victim
signs a complaint and whether the arrest is against the expressed wishes of



the alleged victim. If a law enforcement officer receives complaints of
domestic violence from two or more opposing persons, the officer must
evaluate each complaint separately to determine who was the primary
aggressor. If the officer determines that one person was the primary physical
aggressor, the officer need not arrest the other person believed to have
committed an offense. The law enforcement officer must not threaten,
suggest, or otherwise indicate the possible arrest of all parties to discourage
requests for intervention by law enforcement by any party. In addition, the
law enforcement officer shall not consider the use or abuse of alcohol or
controlled substance by either party in making a determination as to whether
the crime of domestic violence has been committed. Further, the law
enforcement officer shall not make an arrest based on who hit who first, but
shall consider the dynamics of domestic violence. In determining whether a
person is the primary aggressor, the officer must consider:

1. The history of domestic violence, both documented prior complaints
and convictions and the law enforcement officer's own prior knowledge
of the family;

2. The relative severity of the injuries inflicted on each person, or
serious threats creating reasonable fear of bodily injury;

3. The degree to which one of the persons has acted with deliberate
intent to control, isolate, intimidate, emotionally demean, cause injury
or pain or fear of harm to the person or to a member of the person's
family or household;

4. The likelihood of future injury to each person;

5. Whether one of the persons acted in self-defense.

(3) Familial relationships of law enforcement. In instances where law enforcement

officers respond to a call involving a relative by blood or marriage, the officer shall
note the relationship on the case report. The supervisor reviewing the report shall

review the report for accuracy and will ensure that the appropriate action has been
taken.

(4) Authority to seize weapons.Incident to an arrest for a crime of domestic violence,
as defined herein, a law enforcement officer:

a. Must seize all weapons that are alleged to have been involved or
threatened to be used in the commission of the crime;

b. Must seize any weapon that is in plain view of the officer or was discovered
pursuant to a consensual search if an existing order or condition of release
prohibits the use or possession of a firearm or other weapon;

c. Must seize any weapon that is in plain view of the officer or was discovered
pursuant to a consensual search, as necessary for the protection of the officer
or other persons.

(5) Report to domestic violence program. Whenever a police officer investigates an
alleged act of domestic violence, regardless of whether an arrest is made, the officer
shall make a written incident report of the alleged abuse and submit that report to



the Eastern Band of Cherokee Indians' Domestic Violence Program within 48 hours
for purposes of program coordination. When the law enforcement officer does not
make an arrest after investigating a complaint of domestic violence, or arrests two or
more persons for a crime involving domestic violence, the written report must set
forth the grounds for not arresting, or for arresting both parties. In addition, all
reports, regardless of who is arrested or not arrested, must contain:

a. A description of the circumstances of the persons and their surrounding
environment when the officer responded to the call;

b. A description of the injuries or harm inflicted upon either or both persons;
and

c. Summaries of the comments from the persons describing the
circumstances leading to the call for law enforcement.

(i) Duties of Tribal Prosecutor.

(1) Within 120 days following enactment of this section, the Tribal Prosecutor will
develop and implement written policies and procedures for the prosecution of the
crime of domestic violence which will advance effective prosecution of the crime and
maximize the protection and safety of the victims of domestic violence and their
families. These policies and procedures will include the following:

a. A prosecutorial policy that the employment, economic, educational,
physical and/or mental health and political status of the alleged perpetrator
and victim will not factor into determinations regarding domestic violence
crimes;

b. A "no drop" policy that prohibits victims from withdrawing charges;

c. A process describing the utilization of advocates during every phase of
criminal justice proceedings;

d. The prosecutor will not dismiss a domestic violence case without prior
consultation and review with the arresting officer and advocate;

e. The prosecutor will expedite proceedings with a minimum of continuances
and shall consider the present residency of the victim as it relates to
continuances, especially if the victim has relocated off the reservation for
safety;

f. The victim may, but shall not be required to act as the primary witness. In
instances requiring "victimless" prosecution, the prosecution is required to
enlist any and all evidentiary avenues, including photographs, other witness,
medical records, testimony from law enforcement, history of past abuse,
excited utterances, etc.

(2) The Prosecutor shall notify the alleged victim of the following rights:

a. The right to be informed of all hearing dates and continuances;

b. The right to provide the court with a victim-impact statement and an
assessment of the likelihood of future harm;



c. The right to be present at sentencing and to address the court at such
time;

d. If the alleged perpetrator is eligible for probation, the right to advise the
court of conditions of probation required to assure the safety of the alleged
victim; and

e. If the domestic violence resulted in damage to or loss of property, the
ability to ask the court to order restitution for those losses.

(3) The prosecutor shall notify the alleged victim of domestic violence when the
prosecutor declines to prosecute a case, or when the prosecutor dismisses the
criminal charges, or when the prosecutor enters into a plea agreement.

(4) The prosecutor shall be educated in the psycho-social aspects of domestic
violence, including the fear and self-doubt that could lead an alleged victim to find it
difficult to testify against the defendant. Alleged victims shall be treated with dignity,
respect and sensitivity.

(5) The prosecutor shall inform an alleged victim of the victim's right to petition for a
civil Order for Protection under Chapter 50B of the Cherokee Code, and shall assist in
the preparation of this petition, regardless of whether or not criminal charges are
brought against an alleged perpetrator.

(j) Bond and pretrial release.

(1) No person arrested for a crime of domestic violence or violation of an order for
protection shall be released from detention until after the expiration of 72 hours from
arrest, notwithstanding the ability to post a cash or surety bond or the failure of the
prosecutor to file a criminal complaint. In all cases in which the defendant is charged
with the crime of domestic violence, a judge or magistrate must review the facts of
the arrest and determine whether:

a. The person poses a credible threat of violence, repeated harassment or
bodily injury to the alleged victim or to the victim's family or household;

b. Is a threat to public safety; and

c. Is reasonably likely to appear in court.

(2) In making the determination required by subsection (j)(1), the court will consider
whether the arrested person's pattern of violent or threatening behavior towards a
victim or victim's family or household member is chronic, and whether the
seriousness of the behavior has been escalating, indicating a heightened danger of
severe or lethal injury to the victim.

(3) Before releasing a person arrested for or charged with a crime involving domestic
violence, the court must make findings on the record, concerning the determination
made in accordance with subsection (j)(1) and may impose conditions of release or
bail on the defendant to protect the alleged victim of domestic or family violence and
to ensure the defendant's appearance at a subsequent court hearing. The conditions
may include, but are not limited to, an order:



a. That the defendant stay away from the home, school, business or place of
employment of the alleged victim and/or other members of the victim's
household or family;

b. That the defendant refrain from harassing, annoying, telephoning,
contacting or otherwise communicating with the alleged victim, household
members of the victim, family members of the victim, either directly or
indirectly;

c. That the defendant refrain from assaulting, beating, molesting, or
wounding the alleged victim, as well as household members, family, and
animals of the alleged victim;

d. That the defendant refrain from removing, damaging property belonging to
the victim, household members of the victim, and the victim's family;

e. That the defendant be prohibited from using or possessing a firearm or
other weapon specified by the court;

f. That the defendant report within ninety-six (96) hours to a tribal health
program for a domestic violence evaluation and comply with all treatment
recommendations. If alcohol and/or drugs is indicated, the defendant shall
also be prohibited from possessing or consuming alcohol or controlled
substances and will be required to complete a chemical dependency
evaluation conducted by a tribal chemical dependency program and comply
with treatment recommendations. A copy of the order will be faxed to the
appropriate tribal program to ensure compliance with this provision.

g. To remain within the jurisdiction of the Cherokee Tribal Court at all times;

h. Any other conditions required to protect the safety of the alleged victim
and to ensure the appearance of the defendant in court.

(4) Once these conditions of release are imposed, the court shall:

a. Issue a written order for conditional release;

b. Immediately distribute a copy of the order to the tribal Prosecutor's office
and to the Cherokee Police Department;

c. Provide the Cherokee Police Department with any available information
concerning the location of the defendant to ensure that the safety of the
victim, as well as members of the victim's household and family are
protected;

d. Use all reasonable means to immediately notify the victim of the alleged
crime of the defendant's release from custody and furnish the victim with an
official copy of all conditions of release. The location of the victim is
confidential and law enforcement, the prosecutor, and court are prohibited
from divulging it, except in accordance with subsection (n) below.

(k) Court-ordered and court-referred mediation prohibited. The court shall not order
defendants and victims of the crime of domestic violence into mediation or any other type of
couples counseling, alternative justice, restorative justice, peace-making, circle sentencing,



or any other mediation type of situation that would put the victim in the position of dealing
directly with the defendant, even if the victim has the right to refuse to participate.
(1) Privileges.

(1) In a criminal proceeding under this section, where a spouse is the victim of the
alleged crime of domestic violence, the privilege of confidential communications
between spouses cannot be asserted by the defendant.

(2) In a criminal proceeding where the spouse is the victim of an alleged crime of
domestic violence, the testimonial privilege of confidential communications cannot be
asserted to protect the defendant.

(3) The victim/advocate privilege. A victim of domestic violence may refuse to
disclose and may prevent any volunteer or employee of a program for victims of
domestic violence from disclosing the content of oral communications and written
records and reports concerning the victim.

a. This privilege may be waived only by the victim. The waiver must be in
writing and must identify what specific information may be disclosed, to
whom, and for what purpose. Such waiver is not valid after 30 days or after
the victim revokes the waiver.

b. This privilege does not relieve a person from the duty to report child abuse
or neglect or from providing evidence about child abuse or neglect in tribal,
federal or state court pursuant to civil or criminal proceedings.

c. The provision on confidentiality for victims shall not prevent the disclosure
of information compiled about incidents of domestic and family violence which
protects the identity of the victim and family or household members of the
victim.

(m) Diversion, deferred sentencing prohibited. The court shall not approve a diversion or
deferred sentencing recommendation for a defendant of domestic violence, except upon a
plea of guilty or no contest with sentencing continued until completion of a batterer's
treatment program.

(n) Location of victim. The court shall waive any requirement that the victim's location be
disclosed to any person, other than the attorney of a criminal defendant, upon a showing
that there is a possibility of further violence. Provided, that the court shall order a criminal
defense attorney not to disclose to his client the victim's location.

(0) Penalties. Any person subject to the criminal jurisdiction of the Cherokee Court who
shall be convicted of the crime of domestic violence shall be subject to punishment by
imprisonment for up to 12 months, by a fine of up to $5,000.00, or any combination of
these penalties. A court may not sentence a person convicted of the crime of domestic
violence to community service in lieu of jail. Further, the court may not order residential
confinement in the home of the victim. The use of alcohol or any controlled substance in the
committing of domestic violence or any crime related to domestic violence shall not diminish
the seriousness of domestic violence. The fact that the perpetrator was under the influence
at the time of the offense shall not be used by law enforcement, the prosecution, or the
court to mitigate the severity of the violence.

(p) Conditions of probation or parole. In determining whether a defendant convicted of
domestic violence should be placed on probation or parole, the court must consider the
safety and protection of the victim and any member of the victim's family or household.
After reviewing the facts and determining that the defendant poses a credible threat of



violence, repeated harassment or bodily injury to the alleged victim or family or household
of the victim, the court will make findings of fact and will condition any probation or parole
upon compliance upon certain conditions, including but not limited to the following:

(1) That the defendant stay away from the home, school, business or place of
employment of the victim and/or other members of the victim's household or family;

(2) That the defendant refrain from harassing, annoying, telephoning, contacting or
otherwise communicating with the victim, household members of the victim, or
family members of the victim;

(3) That the defendant refrain from assaulting, beating, molesting, or wounding the
victim, as well as household members, family, and animals of the alleged victim;

(4) That the defendant refrain from removing or damaging property belonging to the
victim, household members of the victim, and the victim's family;

(5) That the defendant be prohibited from using or possessing a firearm or other
weapon specified by the court;

(6) That the defendant may visit his or her child or children at times and places
provided by the terms of any existing order entered by a judge or magistrate;

(7) That the defendant continue with any treatment recommendations of a tribal
health program for a domestic violence as ordered as a condition of pretrial release.
If alcohol and/or drugs is indicated, the defendant shall also be prohibited from
possessing or consuming alcohol or controlled substances and will be required to
complete a chemical dependency evaluation conducted by a tribal chemical
dependency program and comply with treatment recommendations. A copy of the
order will be transmitted to the appropriate tribal program to ensure compliance with
this provision.

(8) Any other conditions required to protect the safety of the victim or the safety of
household members, family or animals of the victim.

(q) Revocation of bond, probation, parole. The court, together with the Tribal Prosecutor,
will establish policies and procedures for responding to reports of noncompliance with any
conditions of a bond, probation or parole imposed pursuant to subsections (g), (j), and (p).

(r) Child discipline. Nothing within this section shall be construed to prohibit the reasonable,
lawful actions of a parent to discipline a child in their custody.

(s) Protections of this section. The provisions of subsections (h), (i), (j), (k) and (l) of this
section will be extended to the victim of any crime which would qualify as domestic violence
under this section, regardless of whether the defendant was charged with domestic violence
or another crime under this Chapter.

(t) Exclusion. All persons who are subject to the civil jurisdiction of the Cherokee Court who
are guilty of committing domestic violence shall be subject to exclusion from Tribal territory
pursuant to Chapter 2 of the Cherokee Court.

(u) Willful violation of the prohibition on possessing a firearm. No person convicted of the
crime of domestic violence in any state or tribal jurisdiction may ever possess a firearm



once they have been convicted, irrespective of the sentence received. Willful violation of this
prohibition will subject the defendant to a period of confinement not less than 30 days and
not to exceed one year and a fine of not less than $1,000.00, but not more than $5,000.00,
plus costs.

(v) Order of protection, Chapter 50B. No provision or penalty enumerated in this section is
meant to infringe upon the right of an alleged victim to file an Order of Protection against
the perpetrator under the provisions of Chapter 50B of the Cherokee Code.

(w) Ethics; familial relationships of law enforcement, prosecution and judges. All public
servants shall be expected to perform their duties and proceed in accordance with this code
no matter what the employment, education, social and political status of the alleged
perpetrator and/or victim. Public servants shall be held to the highest professional
standards in response to the crime of domestic violence.

(x) Severability. In the event of a court finding of invalidity of any clause or section of this
article, such invalid clause or section shall be severed from the remaining body of the
article, and the remainder of this article shall remain in full force and effect.

(y) Prior inconsistent laws repealed. Any existing laws which are inconsistent with his
ordinance are specifically repealed.

(Ord. No. 117, 3-3-2000; Ord. No. 870, 8-9-2001)
Secs. 14-40.2--14-40.8. Reserved.

Sec. 14-40.9. Assault in the first degree.
(a) It shall be unlawful to wrongfully, purposely, knowingly, or recklessly:

(1) Inflict serious injury upon another person or use a deadly weapon;

(2) Assault a female, by a male person at least 18 years of age;

(3) Assault a child under the age of 12 years;

(4) Assault an officer or employee of the Eastern Band of Cherokee Indians, or other
government officer, when the officer or employee is discharging or attempting to

discharge his official duties; or

(5) Assault a school bus driver, school bus monitor, or school employee.
(b) Assault in the first degree shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, exclusion for a term of not less than one year
nor more than ten years or any combination of them.
(Ord. No. 117, 3-3-2000; Ord. No. 871, 8-9-2001)

Editor's note: Ord. No. 871, adopted August 9, 2001, amended the Code by renumbering
former § 14-40.10 as § 14-40.9.

Sec. 14-40.10. Assault in the second degree.

(a) It shall be unlawful to wrongfully, purposely, knowingly, or recklessly:
(1) Attempt to cause or cause bodily injury to another;



(2) Cause bodily injury to another with a weapon;

(3) Attempt by a show of force or violence to put another in fear of imminent bodily
injury with the apparent ability to do so; or

(4) Recklessly endanger another by an act or omission to act which threatens to
cause serious bodily injury to another, whether or not such harm actually occurs.

(b) Assault in the second degree shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000; Ord. No. 871, 8-9-2001)

Editor's note: Ord. No. 871, adopted August 9, 2001, amended the Code by renumbering
former § 14-40.11 as § 14-40.10.

Sec. 14-40.11. Assault in the third degree.

(@) A person is guilty of the crime of assault in the third degree if he or she touches or
strikes another person in an offensive manner without his or her consent.

(b) Assault in the third degree shall be punishable by a fine not to exceed five hundred
dollars ($500.00), or by imprisonment of not more than thirty (30) days, or both.

(Ord. No. 871, 8-9-2001)
Sec. 14-40.12. Patient abuse and neglect.

(a) It shall be unlawful for any person to physically abuse a patient of a health care facility
or a resident of a residential care facility, when the abuse is the result of an intentional or
grossly negligent act or omission which causes serious bodily injury or death.

(b) Patient abuse and neglect shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, exclusion for a term of not less than one year
nor more than life, or any combination of them.

(Ord. No. 117, 3-3-2000)

Sec. 14-40.13. Domestic abuse, neglect, and exploitation of disabled or elder
adults.

(@) Abuse. A person is guilty of abuse if that person is a caretaker of a disabled or elder
adult who is residing in a domestic setting and, with malice aforethought, knowingly and
willfully: (i) assaults, (ii) fails to provide medical or hygienic care, or (iii) confines or
restrains the disabled or elder adult in a place or under a condition that is cruel or unsafe,
and as a result of the act or failure to act the disabled or elder adult suffers mental or
physical injury.

(b) Neglect. A person is guilty of neglect if that person is a caretaker of a disabled or elder
adult who is residing in a domestic setting and, wantonly, recklessly, or with gross
carelessness: (i) fails to provide medical or hygienic care, or (ii) confines or restrains the
disabled or elder adult in a place or under a condition that is unsafe, and as a result of the



act or failure to act the disabled or elder adult suffers mental or physical injury.

(c) Exploitation. A person is guilty of exploitation if that person is a caretaker of a disabled
or elder adult who is residing in a domestic setting, and knowingly, willfully and with the
intent to permanently deprive the owner of property or money: (i) makes a false
representation, (ii) abuses a position of trust or fiduciary duty, or (iii) coerces, commands,
or threatens, and, as a result of the act, the disabled or elder adult gives or loses
possession and control of property or money.

(d) Definitions. The following definitions apply in this section:

(1) Caretaker. A person who has the responsibility for the care of a disabled or elder
adult as a result of family relationship or who has assumed the responsibility for the
care of a disabled or elder adult voluntarily or by contract.

(2) Disabled adult. A person 18 years of age or older or a lawfully emancipated
minor who is present in the State of North Carolina and who is physically or mentally
incapacitated as defined in G.S. 108A-101(d).

(3) Domestic setting. Residence in any residential setting except for a health care
facility or residential care facility as these terms are defined in G.S. 14-32.2.

(4) Elder adult. A person 60 years of age or older who is not able to provide for the
social, medical, psychiatric, psychological, financial, or legal services necessary to
safeguard the person's rights and resources and to maintain the person's physical
and mental well-being.

(e) Domestic abuse, neglect, and exploitation of disabled or elder adults shall be punishable
by a fine not to exceed $5,000.00, by a term of imprisonment not to exceed one year,
exclusion for a term of not less than one year nor more than ten years or any combination
of them.

(Ord. No. 117, 3-3-2000)

Sec. 14-40.14. Maiming.

(a) It shall be unlawful to wrongfully, purposely, or knowingly deprive a human being of a
member of his body or render it useless, or to cut out or off, disable or disfigure any part of

the body of another.

(b) Maiming shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, exclusion for a term of not less than one year nor
more than life, or any combination of them.

(Ord. No. 117, 3-3-2000)

Sec. 14-40.15. Discharging a firearm into occupied property.

(a) It shall be unlawful for any person to willfully or wantonly discharge or attempt to
discharge any barreled weapon capable of discharging shot, bullets, pellets, or other
missiles at a muzzle velocity of at least 600 feet per second, or a firearm, into any building,

structure, vehicle, aircraft, watercraft, or other conveyance.

(b) Discharging a firearm into occupied property shall be punishable by a fine not to exceed



$5,000.00, by a term of imprisonment not to exceed one year, exclusion for a term of not
less than one year nor more than life, or any combination of them.

(Ord. No. 117, 3-3-2000)
Sec. 14-40.16. Elder abuse and neglect.

(a) It shall be unlawful for any person to abuse or neglect an elderly person by:
(1) Intentional or negligent infliction of bodily injury; or

(2) Unreasonable confinement, intimidation, cruel punishment or treatment resulting
in physical harm, pain, or mental anguish of the elder.

(b) For purposes of this section, "elderly person" includes any person who is at least 60
years of age, or an incapacitated adult over 18 years of age.

(c) Elder abuse and neglect shall be punishable by a fine not to exceed $5,000.00, by a

term of imprisonment not to exceed one year, by exclusion of not less than one year nor
more than life, or any combination of them.

(Ord. No. 117, 3-3-2000)

Secs. 14-40.17--14-40.29. Reserved.

Sec. 14-40.30. Kidnapping.

(a) It shall be unlawful to intentionally and wrongfully remove another from his place of

residence, business, or from the vicinity where he is found, or to unlawfully confine or
conceal another for a substantial period, for any of the following purposes:

(1) To hold for ransom or reward, or as a shield or hostage;
(2) To facilitate commission of any offense, or flight thereafter;
(3) To inflict bodily injury on or to terrorize the victim or another; or

(4) To interfere with the performance of any Eastern Band of Cherokee Indian
governmental or political function.

(b) A removal, restraint, or confinement is wrongful within the meaning of this section if it is
accomplished by force, threat, or deception, or, in the case of a child under the age of 14 or
incompetent, if it is accomplished without the consent of a parent, guardian, or other person

responsible for general supervision of his welfare.

(c) Kidnapping shall be punishable by a fine of not less than $500.00 not more than
$5,000.00, by imprisonment for not less than three months nor more than one year, by
exclusion for a period of not less two years nor more than ten years, or by any combination

of them. Should the commission of the offense result in the death or serious bodily injury to

any person, a sentence of exclusion may be imposed for any period not exceeding life in
addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-40.31. False imprisonment.



(a) It shall be unlawful to knowingly, and without lawful authority, restrain or imprison
another so as to interfere with his liberty.

(b) False imprisonment shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-40.32. Custodial interference.

(a) It shall be unlawful to knowingly and without lawful authority:

(1) Take, entice, conceal, or detain a child under the age of 16 from his parent,
guardian, or other lawful custodian; or

(2) With the intent to hold the child for a period substantially longer than any
visitation or custody period previously awarded by a court of competent jurisdiction;
or

(3) With the intent to deprive another person of their lawful visitation or custody
rights; or

(4) Intentionally take, entice or detain an incompetent or other person who has been
committed by authority of law to the custody of another person or institution from
the other person or institution, without good cause and with knowledge that there is
not legal right to do so.

(b) Custodial interference shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-40.33. Criminal coercion.

(a) It shall be unlawful to intentionally and wrongfully restrict another's freedom of action to
his detriment by threatening to:

(1) Commit any criminal offense;
(2) Accuse anyone wrongfully of a criminal offense;

(3) Expose any secret tending to subject any person to hatred, contempt or ridicule,
or to impair his credit or business reputation; or

(4) Unlawfully take or withhold action as an official, or cause an official to take or
withhold action.

(b) It is an affirmative defense to criminal coercion, except for subsection (a)(1) above, that
the actor believed the accusation or secret to be true or the proposed official action justified
and that his purpose was limited to compelling the other in a lawful manner to behave in a
way reasonably related to the circumstances which were the subject of the accusation,
exposure, or proposed official action.



(c) Criminal coercion shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one (1) year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-40.40. Homicide in the first degree.

(a) It shall be unlawful to:

(1) Purposely, knowingly, and wrongfully cause the death of another human being;
or

(2) Cause the death of another human being due to the commission or attempted
commission of a felony or offense punishable by exclusion.

(b) Homicide in the first degree shall be punishable by a fine of $5,000.00, by a term of
imprisonment not to exceed one year; exclusion for a period not less than ten years nor
more than life; or any combination of them.

(Ord. No. 117, 3-3-2000)
Sec. 14-40.41. Homicide in the second degree.

(a) It shall be unlawful to:

(1) Recklessly or negligently with disregard of the possible consequence of one's
conduct to cause the death of another human being; or

(2) Cause the death of another human being by operating a motor vehicle in a
reckless, negligent, or careless manner, or while under the influence of an alcoholic
beverage, intoxicating liquor, a controlled substance, or any drug, to a degree which
renders the person incapable of safely driving a vehicle.

a. A blood alcohol content in excess of .08 shall create a rebuttable
presumption that the person was under the influence of an alcoholic
beverage.

b. For purposes of this section, a motor vehicle is any self-propelled vehicle
and includes, but is not limited to, any automobile, truck, van, motorcycle,
train, engine, watercraft, aircraft, or snowmobile.

(b) Homicide in the second degree shall be punishable by a fine of $5,000.00, by a term of
imprisonment not to exceed one year, exclusion for a period of not less than one year nor
more than life; or any combination of them.

(Ord. No. 117, 3-3-2000)

Sec. 14-40.42. Causing a suicide.

(a) It shall be unlawful to intentionally cause a suicide by force, duress, or deception.

(b) Causing a suicide shall be punishable by a fine not to exceed $5,000.00, by a term of

imprisonment not to exceed one year, exclusion for a period of not less than one year nor
more than 20 years; or any combination of them.



(Ord. No. 117, 3-3-2000)
Sec. 14-40.43. Aiding or soliciting a suicide.
(a) It is unlawful to intentionally aid or solicit another to attempt to commit suicide.

(b) Punishment:

(1) Aiding or soliciting a suicide shall be punishable by a fine not to $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(2) If the defendant's conduct has actually caused or contributed substantially to a
suicide, or attempted suicide, then exclusion for a period of not more than ten years
may also be imposed.

(Ord. No. 117, 3-3-2000)

ARTICLE X. SEXUAL OFFENDER REGISTRATION PROGRAM
Sec. 14-50. Reserved.
Sec. 14-50.1. Purpose.

The Eastern Band of Cherokee Indians recognizes that sex offenders often pose a high risk
of engaging in sex offenses even after being released from incarceration or commitment and
that protection of the public from sex offenders is of paramount governmental interest.
Further, the Eastern Band of Cherokee Indians recognizes that local law enforcement
officers' efforts to protect our community, conduct investigations, and quickly apprehend
offenders who commit sex offenses are impaired by the lack of information available to law
enforcement agencies about convicted sex offenders who live within the Tribe's jurisdiction.
Release of information about sex offenders will further the governmental interest of public
safety so long as the information released is rationally related to the furtherance of those
goals.

Therefore, it is the purpose of this article to assist local law enforcement agencies' efforts to
protect their communities by requiring sex offenders to register with local law enforcement
agencies and to require the exchange of relevant information about sex offenders among
law enforcement agencies and to authorize the access to necessary and relevant
information about sex offenders to others as provided in this article.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.2. Definitions.

The following definitions apply in this article:
(1) Division means the Division of Criminal Statistics of the Department of Justice.

(2) Penal institution means a detention facility operated under the jurisdiction of the
Division of Prisons of the Department of Correction, or a county jail.

(3) Release means discharged or paroled.



(4) Reportable offense means conviction of, adjudicated or committed for a violation,
solicitation, conspiracy or attempt to commit a violation of the following:

a. Cherokee Tribal Code: Section 14-20.1 (Taking indecent liberties with children);
Section 14-20.2 (Aggravated sexual abuse); Section 14-20.3 (Sexual abuse);

Section 14-20.4 (Sexual abuse of minor or ward); Section 14-30.5 (Child abuse in
the first degree); Section 14-80.2 (Incest); Section 14-80.4 (Indecent exposure);

b. Any offense against a minor prohibited by North Carolina Statutes, all sexually
violent offenses prohibited by North Carolina Statutes, including NCGS. 14-27.2 (first
degree rape); NCGS 14-27.3 (Second degree rape); NCGS 14-27.4 (First degree
sexual offense); NCGS 14-27.5 (Second degree sexual offense); NC GS 14-27.6
(Attempted rape or sexual offense); NCGS 14-27.7 (Intercourse and sexual offense
with certain victims); NCGS 14-178 (Incest between near relatives); NCGS 14-190.6
(Employing or permitting minor to assist in offenses against public morality or
decency); NCGS 14-190.16 (First degree sexual exploitation of a minor); NCGS 14-
190.17 (second degree sexual exploitation of a minor); NCGS 14-190.17A (Third
degree sexual exploitation of a minor); NCGS 14-190.18 (Promoting prostitution of a
minor); NCGS 14-190.19 (Participating in prostitution of a minor); NCGS 14-202.1
(Taking indecent liberties with children);

c. 18 U.S.C. 2241 (Aggravated Sexual Abuse); 18 U.S.C. 2242 (Sexual Abuse); 18
U.S.C. 2243 (Sexual Abuse of a Minor or Ward); 18 U.S.C. 2244 (Abusive Sexual
Contact); 18 U.S.C. 2251 (Sexual Exploitation of Children); 18 U.S.C. 2252 (Certain
Activities Relating to Material Involving Sexual Exploitation of Minors); 18 U.S.C.
2252A (Certain Activities Relating to Material Constituting or Containing Child
Pornography); 18 U.S.C. 2260 (Production of Sexually Explicit Depictions of a Minor
for Importation into the United States).

d. A reportable offense shall also include all convictions or adjudications or
commitments for the above offenses by any tribal, federal, or state jurisdiction,
which if committed on the Cherokee Reservation or within the State of North
Carolina, would have been a sex offense as defined by Chapter 14 of the Eastern
Band of Cherokee Code or the North Carolina General Statutes or the United States
Code as described above.

e. All delinquency findings or adjudications of minors for offenses listed in
subsections (4)a.--d. above, in any jurisdiction shall also be a reportable offense.

f. Individuals who have been released from a mental health facility or from a prison's
mental health facility for treatment for any mental disorder, mental illness, mental
disease, defect, or has been found not guilty or not responsible by reason of mental
disease or defect for any offenses enumerated in subsections (4)a.--d. of this
section. In the event that such individual is deemed legally incompetent, it shall be
the responsibility of the guardian to register the individual as required by this article.

g. Reportable offenses must have occurred any time after March 7, 1991.
(5) Reserved for future codification.
(6) Sexually violent person is defined as a person who has been convicted of a reportable

offense as defined in this chapter, has been adjudicated delinquent for a reportable offense,
or has been found not guilty of or not responsible for a sexually violent offense by reason of



mental disease, defect, or illness, and who is a danger to the community because he or she
suffers from a mental disorder that make it substantially probable that the person will
engage in acts of sexual violence.

(7) Vulnerable adult is defined as a person who is vulnerable to assault either because of
the infirmities of aging or mental incompetence.

(8) Chief of police shall mean the top law enforcement officer with the Cherokee Police
Department.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.3. Registration.

A person who is a resident and who has a reportable offense shall be required to maintain
registration with the chief of police. If the person moves to the Cherokee Reservation from
outside this jurisdiction the person shall register within ten days of establishing residence in
the territory of the Eastern Band of Cherokee Indians or whenever the person has been
present in the territory of the Eastern Band of Cherokee Indians for 15 days, whichever
comes first. If the person is a current resident of territory of the Eastern Band of Cherokee
Indians, the person shall register:

(1) Within ten days of release from a penal institution; or

(2) In the event an individual is convicted of a reportable offense but not sentenced
to a term of incarceration in any penal institution, correctional facility, detention
center, mental health facility or jail, but is required to serve a term of probation,
supervised release, or conditional release, the individual shall immediately register
with the Cherokee Police Department if he or she intends to reside in the Cherokee
territory.

(3) In the event that an individual is released from a mental health facility or from a
prison's mental health facility for treatment as enumerated in subsection 14-
50.2(4)f., such individual must register with the Cherokee Police Department within
10 days of release from the facility.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.4. Duration of registration requirements.

(a) If a person has one reportable offense, he or she shall register for ten years following
release from a prison, jail, correctional facility, detention center, mental health institution or
release from parole or probation as enumerated in section 14-50.3.

(b) If a person has more than one reportable offense from any court of competent
jurisdiction referred to in this article, he or she shall be required to register for the
remainder of the individual's natural life.

(Ord. No. 117, 3-3-2000)

Sec. 14-50.5. Information to be provided to the Cherokee Police Department.

(@) The Cherokee Police Department shall maintain a registry of all persons subject to this
article. The registry shall contain the following information:



(1) The person's name, including any aliases used by the person;

(2) Information sufficient to identify the person, including date of birth, gender, race,
height, weight, hair and eye color, markings (including scars, tattoos, and other
distinguishing features;

(3) The offense for which the person was convicted, adjudicated or committed, the
conviction, adjudication or commitment statute, the county and state of conviction,
adjudication or commitment, Tribal court of conviction, adjudication or commitment,
U.S. District court of conviction, adjudication or commitment, the date of conviction
adjudication or commitment, and the sentence imposed;

(4) The person's fingerprints;

(5) The person's driver's license, social security number and or any government
issued identification number;

(6) The Federal Bureau of Investigation number, U.S. Marshal number, state
identification number, if any;

(7) Enrollment number, if any;
(8) Photograph.
(9) All of the following that are applicable:

a. The date the person was placed on probation, supervision, conditional
release, or other type of supervision;

b. The date the person was or is to be released from confinement, whether on
parole or otherwise, or discharged or terminated from a sentence or
commitment.

c. The date the person entered the reservation.

d. The address at which the person will be residing.

e. The name of the supervising agency if applicable, the office telephone
number, address, and the agent assigned for supervision.

f. A description of any motor vehicle that the person owns or that is
registered in the person's name. The information provided under this
paragraph shall include a description of the vehicle, including make, model,
license number, and any other identifying information.

g. The name and the address of the place at which the person is or will be
employed.

h. The name and location of any school in which the person is or will be
enrolled.

i. The most recent date on which the information in the registry was updated.



(b) All registrants will be required to provide information whenever there is any change in
residence, school, employment, use of vehicle, and/or change in name. This update must be
received no later than five calendar days after the change has occurred.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.6. Frequency of registration.

(a) The covered individuals shall be subject to annual registration on the anniversary date of
the initial registration.

(b) The covered individuals shall provide written notice of changes of the registration
information to the Cherokee Police Department within five days of the change.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.7. Duties of the Cherokee Police Department.

(@) The Cherokee Police Department shall maintain the registry information in an orderly
manner. Such duties may be delegated to a specific division of the department.

(b) The registry may be expunged by the Cherokee Police Department in the event that the
convicted sex offender provides authenticated court documents that the conviction was
overturned, reversed, set aside, or vacated.

(c) If a registered sex offender moves to another jurisdiction, the Cherokee Indian Police
Department shall inform the local law enforcement of the new jurisdiction of the change of
residency.

(d) The Police Department shall notify the individual of the need for the annual update at
least 20 calendar days before the anniversary date.

(e) If a sex offender is excluded from the reservation pursuant to this article the Police
Department shall:

(1) Escort the individual to the boundary of the reservation and remove him or her.

(2) Serve notice on other jurisdictions as in subsection (c) of this section.
(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.8. Registered sex offenders requirements.

Registered sex offenders shall:

(1) Avoid contact with children under 18 and vulnerable adults. Registered sex
offenders shall refrain from living in any home or residence where a child under 18
years or a vulnerable adult lives. (Exceptions may apply when the registered sex
offender is himself under 18). Registered sex offenders shall not be licensed nor
permitted to work in the care of children or vulnerable adults.

(2) In the event a registered sex offender seeks employment which may involve
some contact with children or vulnerable adults, (for example, in a fast food
restaurant), or in the event a registered sex offender seeks to participate in a
volunteer activity which may involve some contact with children under 18 or



vulnerable adults, the sex offender must first notify the employer or director of the
volunteer activity of his/her sex offender status prior to beginning such employment
or volunteer activity.

(3) Sex offenders who attend schools with children under 18 or with vulnerable
adults shall notify school administrators of his/her sex offender status. This must be
done prior to enrollment, or, if the sex offender is already enrolled, notification must
be done prior to attending any classes or school functions.

(4) Enter and complete a mental health program specifically related to sexual
offender therapy and abide by all policies and procedures of the sex offender
treatment program.

(5) Refrain from the use of illegal substances.

(6) Participate in Alcoholic Anonymous and Narcotics Anonymous, as recommended
by mental health professionals.

(7) Provide written documentation of compliance with subsections (4) and (6) of this
section to the Cherokee Indian Police Department every six months.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.9. Tribal prosecutor's enforcement power.

(@) The Tribal prosecutor shall be responsible for enforcing the penalty provisions of this
chapter.

(b) The Chief may appoint a special prosecutor to enforce this provision of the Eastern
Cherokee Code.

(c) A special prosecutor must be appointed if the Tribal prosecutor is a member of the
immediate family of the party accused.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.10. Failure to register and/or comply with sex offender requirements.

(a) It shall be a crime for a sexual offender to fail to register with the Cherokee Police
Department, to intentionally offer false information to the Cherokee Police Department or
fail to comply with any other requirements of the Tribe's sexual offender registration
program, including those requirements set out in section 14-50.8.

(b) The penalty for violation of this section shall be as follows:

(1) For the first offense the offender shall be fined $2,500.00, and imprisoned a
minimum of 30 days, subject to a maximum term of imprisonment of up to six
months.

(2) For the second and any subsequent offense the offender shall be fined $5,000.00
and imprisoned for a minimum term of six months in jail, subject to a maximum
term of one year in jail, in addition to the provisions of section 14-50.11.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000; Ord. No. 587, 2-26-01)



Sec. 14-50.11. Exclusion for failure to register or comply with sex offender
requirements.

(@) A sexual offender who is a Tribal member and who fails to register or maintain registry
updates and changes, or fails to comply in any way with the requirements of this article,
including the requirements of section 14-50.8, on two or more occasions shall be subject to
exclusion from the Cherokee Indian Reservation, if at a hearing before the Tribal council,
the Tribe's attorney proves by clear and convincing evidence that the individual is a sexually
violent person, and any two of the following four provisions:

(1) It is substantially likely that the individual will re-offend.
(2) The individual shows no remorse.

(3) The individual fails to comply with provisions of the laws of the Eastern Band of
Cherokee.

(4) The individual has not shown any progress in sex offender treatment groups or
therapy.

(b) The hearing shall be public.

(c) The Tribe shall have the right to hire an independent psychologist or psychiatrist to
prosecute this action.

(d) If the Tribal council is satisfied that the individual is a sexually violent person the
individual shall be subject to all the terms of exclusion, as enumerated in the Cherokee
Code.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.12. Rights of tribal members subject to petition for exclusion for failure
to register or for failure to comply with sex offender requirements.

The individual shall have a right to:
(1) Be represented by counsel, at their own expense.

(2) Remain silent.

(3) Present and cross-examine witnesses.

(4) Have the hearing recorded.

(5) Public hearing.

(6) 45-days' written notice of the proceedings. Such notice shall be served

personally. If the Tribal attorney is unable to serve notice on the individual within 20
days, the prosecutor may use publication notice in the Cherokee One Feather.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.13. Non-tribal members who fail to register or who fail to comply with
sex offender requirements.



A non-tribal member who fails to register or maintain registry changes and updates, or fails
to comply with any other requirements included in this article, including failure to comply
with the requirements of section 14-50.8, shall be subject to a forfeiture not to exceed five
thousand dollars, revocation of all licenses and privileges on the Eastern Cherokee Indian
Reservation, and exclusion from the reservation pursuant to chapter 2 of this Code.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.14. Duration of exclusion.

(@) An individual excluded from the reservation pursuant to this provision shall have the
opportunity to petition for restoration of status of Tribal member and/or residency after ten
years.

(b) The petition for restoration of status of tribal member and/or residency shall contain
information to a preponderance of the evidence that the individual is no longer sexually
violent and presents no danger to the community. Hearing on a petition for restoration of
status shall be at the Tribal council's discretion.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)
Sec. 14-50.15. Access to registration information.

(a) All information (except items listed in subsections 14-50.5(a)(4)--(7) and information
relating to juvenile delinquency adjudications) obtained by the Cherokee Police Department
pursuant to section 14-50.5 is public record. This information shall be available for public
inspection and may be published in local newspapers and posted in public places from time
to time. The Cherokee Police Department shall release any other relevant information that is
necessary to protect the public concerning a specific person, but shall not release the
identity of the victim of the offense that required registration under this article.

(b) Registry information which pertains to juveniles who have been adjudicated to be
delinquent shall only be provided to appropriate school officials or, upon written request, to
certain groups, entities, organization, or corporations that utilizes volunteers or employees
in working with, caring for, supervising or protecting children or vulnerable adults.

(c) The Cherokee Police Department will share all registry information with law enforcement
agencies from other jurisdictions.

(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.16. Prior inconsistent laws repealed.

Any existing laws which are inconsistent with this amendment are specifically repealed.
(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

Sec. 14-50.17. Severability.

If any section of this chapter is deemed unconstitutional, the remaining provisions shall
have full force and effect.



(Ord. No. 117, 3-3-2000; Ord. No. 391, 10-27-2000)

ARTICLE XI. FRAUD, FORGERY, EMBEZZLEMENT, FALSE PRETENSES
Sec. 14-60. Reserved.
Sec. 14-60.1. Deceptive business practices.

(a) It shall be unlawful, in the course of business, to intentionally:

(1) Use or possess for use a false weight or measure, or any other device for falsely
determining or recording any quality or quantity;

(2) Sell, offer, or expose for sale, or deliver less than the represented quality or
quantity of any commodity or service;

(3) Take or attempt to take more than the represented quantity of any commaodity or
service when as buyer he furnishes the weight or measure;

(4) Sell, offer, or expose for sale adulterated or mislabeled commodities. For
purposes of this section, the following terms shall be defined accordingly:

a. Adulterated means varying from the standard of composition or quality
prescribed by law or commercial usage.

b. Mislabeled means varying from the standard of truth or disclosure in
labeling prescribed by law or commercial usage.

(5) Make a substantial false or misleading statement in any advertisement addressed
to the public or a substantial segment thereof for the purpose of promoting the
purchase or sale of property or services;

(6) Make a false or misleading written statement for the purpose of obtaining
property or credit; or

(7) Make a false or misleading written statement for the purpose of promoting the
sales of securities, or omit information required by law to be disclosed in written
documents relating to securities.

(b) Deceptive business practices shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both.

(c) It is an affirmative defense to deceptive business practices that the defendant's conduct
was not knowingly or recklessly deceptive.

(d) Upon a second or subsequent offense, exclusion for a period of not more than ten years
may be imposed in addition to the punishment authorized above.
(Ord. No. 117, 3-3-2000)

Sec. 14-60.2. Extortion.



(a) It shall be unlawful to take, receive, or control the use or disposition of property of
another with the intent to deprive him of the possession or use thereof by threatening to:

(1) Cause bodily harm to any person;
(2) Commit any offense;
(3) Unlawfully injure or destroy any property;

(4) Expose any personal information or secret, tending to expose any person to
hatred, contempt, or ridicule, or to impair his business or reputation, except by
institution of legal proceedings to recover the debt demanded or proper reports to
bona fide credit agencies; or

(5) Unlawfully take or withhold official action.

(b) Extortion shall be punishable by a fine not exceeding $5,000.00, by imprisonment for a
term not exceeding one year, or both.

(c) If the value of the property extorted exceeds $1,000.00, a sentence of exclusion for a
period not exceeding ten years may be imposed in addition to the punishment authorized
above.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.3. Blackmail.

(a) It shall be unlawful for any person, with the intent to extort or gain from such person
any chattel, money or valuable security, to knowingly send or deliver any letter or writing
which:

(1) Contains threats or menaces; or

(2) Shall accuse, or threaten to accuse any other person of any crime punishable by
law with death or by imprisonment in prison.

(b) Blackmail shall be punishable by a fine not exceeding $5,000.00, by imprisonment for a
term not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.4. Fraudulent use of a credit, debit or bank card.

(a) It shall be unlawful to use a credit, debit or bank card for the purpose of obtaining
property or services with knowledge that:

(1) The card was stolen;
(2) The card has been revoked or canceled; or

(3) For any other reason his use of the credit, debit or bank card is unauthorized by
either the issuer or the person to whom the card has been issued.

(b) Fraudulent use of a credit, debit or bank card shall be punishable by a fine not
exceeding $5,000.00, by imprisonment for a term not exceeding one year, or both.
Restitution shall be required.



(Ord. No. 117, 3-3-2000)
Secs. 14-60.6--14-60.9. Reserved.
Sec. 14-60.10. Forgery.

(a) It shall be unlawful to alter any writing of another without his authority, or to make,
complete, execute, authenticate, issue, or transfer any writing so that it purports to be the
act of another who did not authorize that act, with the intent to defraud or injure anyone.
"Writing" includes printing or any other method of recording information, money, coins,
tokens, stamps, seals, credit cards, badges, trademarks, and other symbols of value, right,
privilege, or identification.

(b) Forgery shall be punishable by a fine not exceeding $5,000.00, by imprisonment for a
term not exceeding one year, by a sentence of exclusion for a period of not less than one
year nor exceeding five years, or any combination of them. Upon a second or subsequent
conviction for forgery, a sentence of exclusion for a period of not less than five years nor
exceeding ten years may be imposed in addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.11. Criminal simulation.

(a) It shall be unlawful to make, alter, or utter or attempt to circulate or sell as genuine any
object so that it appears to have value because of antiquity, rarity, source, or authorship
which it does not possess, with intent to defraud anyone.

(b) Criminal simulation shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.12. Fraudulent handling of recordable instruments.

(a) It shall be unlawful to destroy, remove or conceal any will, deed, mortgage, security
instrument, any record of the Eastern Band of Cherokee Indians for which the law provides
public recording, including documents of the Cherokee Tribal Council that require legislative
action, or to knowingly record a false or forged instrument, with the intent to deceive or
injure anyone, or to conceal wrong doing.

(b) Fraudulent handling of recordable instruments shall be punishable by a fine not
exceeding $5,000.00, by imprisonment for a term not exceeding one year, by sentence of
exclusion for a period not less than one year nor exceeding five years, or any combination
of them. Upon a second or subsequent conviction for fraudulent handling of recordable
instruments, a sentence of exclusion for a period not less than five years nor exceeding ten
years may be imposed in addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-60.13. Tampering with records.



(a) It shall be unlawful to falsify, destroy, remove, or conceal any writing or record, with the
intent to deceive or injure anyone or to conceal any wrong doing.

(b) Tampering with records shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a term not exceeding one year, or both a fine and imprisonment, or by a
sentence of exclusion for a term not less than one year nor exceeding five years, or any
combination of the above punishments. Upon a second or subsequent conviction for

tampering with records, a sentence of exclusion for a period not less than five years nor
exceeding ten years may be imposed in addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)
Secs. 14-60.14--14-60.19. Reserved.
Sec. 14-60.20. Embezzlement.

(a) It shall be unlawful to wrongfully or fraudulently appropriate for a person's own use, or
the use of another, property of another with which the person has been entrusted.

(b) Embezzlement shall be punishable by a fine not exceeding $5,000.00, by imprisonment
for a term not exceeding one year, or both.

(c) If the value of the property embezzled exceeds $1,000.00, a sentence of exclusion for a
period not exceeding ten years may be imposed in addition to the punishment authorized
above.

(Ord. No. 117, 3-3-2000)

Secs. 14-60.21--14-60.29. Reserved.

Sec. 14-60.30. False pretenses.

(a) It shall be unlawful to obtain, take, or receive any property of another by means of a
trick or deception, or false or fraudulent representation, statement, or pretense with the

intent to deprive owner thereof.

(b) False pretenses shall be punishable by a fine not exceeding $5,000.00, or by
imprisonment or a term not exceeding one year, or both.

(c) If the value of the property gained by false pretenses exceeds $1,000.00, a sentence of
exclusion for a period not exceeding ten years be imposed in addition to the punishment
authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-60.31. Securing execution of documents by deception.

(a) It shall be unlawful to intentionally, and by deception, cause another to execute any
instrument affecting or likely to affect the pecuniary interest of any person.

(b) Securing execution of documents by deception shall be punishable by a fine of not
exceeding $5,000.00, by imprisonment for a period not exceeding one year, or both.



(Ord. No. 117, 3-3-2000)
Sec. 14-60.32. Worthless checks.

(a) It shall be unlawful for any person, firm, or corporation to draw, make, utter or issue
and deliver to another, any check or draft on any bank or depository for the payment of
money or its equivalent, knowing at the time of the making, drawing, uttering, issuing and
delivering such check of draft, that the maker or drawer thereof has not sufficient funds on
deposit in or credit with such bank or depository with which to pay the same upon
presentation.

(b) It shall be unlawful for any person, firm or corporation to solicit or to aid and abet any
other person, firm or corporation to draw, make utter or issue and deliver to any person,
firm or corporation any check or draft on any bank or depository for the payment of money
or its equivalent, being informed, knowing or having reasonable grounds for believing at the
time of the soliciting of the aiding and abetting that the maker or the drawer of the check or
draft has not sufficient funds on deposit in, or credit with, such bank or depository with
which to pay the same upon presentation.

(c) The word "credit " as used in this section shall be construed to mean an arrangement or
understanding with the bank or depository for the payment of any such check or draft.

(d) Any person, firm or corporation subject to the criminal jurisdiction of the Cherokee Court
violating any provision of this section shall be guilty of a criminal offense and upon
conviction shall be punishable by a fine of up to $500.00 or imprisonment up to one year, or
both, at the discretion of the court.

(e) For the purposes of this section, an issuer is presumed to know that the check or order
would not be paid, if:

(1) The issuer had no account with the drawee at the time the check or order was
issued; or

(2) Payment was refused by the drawee for lack of funds, upon presentation within
30 days after issue, and the issuer failed to make good within 10 days after notice of
that refusal is sent to the issuer by certified mail to the address written or printed on
the check or draft.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.33. Obtaining property in return for worthless check, draft or order.

(a) It shall be unlawful for any person, with intent to cheat and defraud another, to obtain
money, credit, goods, wares or any other thing of value by means of a check, draft, or order
of any kind upon any bank, person, firm or corporation, and where the person has not
provided for the payment or acceptance of the same, and the same be not paid upon
presentation.

(b) Obtaining property in return for a worthless check, draft, or order shall be punishable by
a fine not to exceed $500.00 or imprisoned up to one year, or both, at the discretion of the
court. The giving of the aforesaid worthless check, draft or order shall be prima facie
evidence of an intent to cheat and defraud.



(Ord. No. 117, 3-3-2000)

Sec. 14-60.34. Obtaining property or services from slot machines, etc., By false
coins or tokens.

(a) It shall be unlawful for any person to operate, or cause to be operated, or who shall
attempt to operate, or attempt to cause to be operated any automatic vending machine,
slot machine, coin-box telephone or other receptacle designed for the sale, use or
enjoyment of property or service, by means of a slug or any false, counterfeited, mutilated,
sweated or foreign coin, or by any means, method, trick or device whatsoever not lawfully
authorized by the owner, lessee or licensee, of such machine, coin-box telephone or
receptacle.

(b) It shall be unlawful for any person to take, obtain or receive from or in connection with
any automatic vending machine, slot machine, coin-box telephone or other receptacle
designed for the use or enjoyment of property or service, any goods, monies, or services
without depositing in and surrendering to such machine, coin- box telephone or receptacle
lawful coin of the United States of America to the amount required therefor by the owner,
lessee or licensee of such machine, coin-box telephone or receptacle.

(c) Obtaining property or services from slot machines, etc., by false coins or tokens shall be
punishable by a fine not exceeding $5,000.00, or by imprisonment or a term not exceeding
one year, or both.

(d) If the value of the property gained by the use of false coins or tokens exceeds
$1,000.00, a sentence of exclusion for a period not exceeding ten years may be imposed in
addition to the punishment authorized above.

(Ord. No. 117, 3-3-2000)

Sec. 14-60.35. Manufacture, sale, or gift of devices used for cheating slot
machines.

(a) It shall be unlawful for any person, with intent to cheat or defraud the owner, lessee,
licensee or other person entitled to the contents of any automatic vending machine, slot
machine, coin-box telephone or other receptacle, to manufacture for sale, sell, or give
away, any slug, device or substance whatsoever intended or calculated to be placed or
deposited in any such automatic vending machine, slot machine, coin- box telephone or
other such receptacle.

(b) Manufacture, sale, or gift of devices used for cheating slot machines shall be punishable
by a fine not exceeding $5,000.00, or by imprisonment or a term not exceeding one year,
or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-60.36. Defrauding innkeeper or campground owner.

(a) No person shall, with intent to defraud, obtain food, lodging, or other accommodations
at a hotel, inn, boardinghouse, eating house, or campground.



(b) Obtaining such lodging, food, or other accommodation by false pretense, or by false or
fictitious show of pretense of baggage or other property, or absconding without paying or
offering to pay therefor, or surreptitiously removing or attempting to remove such baggage,
shall be prima facie evidence of such fraudulent intent, but this section shall not apply
where there has been an agreement in writing for delay in such payment.

(c) Defrauding innkeeper or campground owner shall be punishable by a fine not exceeding
$5,000.00, or by imprisonment or a term not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.37. Defrauding creditors.

(a) It shall be unlawful to:

(1) Destroy, remove, conceal, encumber, transfer, or otherwise deal with property
subject to a security interest with the intent to hinder enforcement of that interest;

(2) Deal with property with the intent to defeat or obstruct the operation of any law
relating to the administration of property for the benefit of creditors;

(3) Knowingly falsify any writing or record relating to the property; or
(4) Knowingly misrepresent or refuse to disclose to a person entitled to administer
property for the benefit of creditors, the existence, amount or location of the

property, or any other information which the actor could be legally required to
furnish in relation to such administration.

(b) Defrauding creditors shall be punishable by a fine of not exceeding $5,000.00, by
imprisonment for a period not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-60.38. Making a false credit report.

(a) It shall be unlawful to knowingly make a materially false or misleading statement to
obtain property or credit for oneself or another or to keep some other person from obtaining

credit.

(b) Making a false credit report shall be punishable by a fine not exceeding $5,000.00, by
imprisonment for a period not exceeding one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-60.39. [Reserved].
ARTICLE XII. PERJURY AND OBSTRUCTING JUSTICE
Sec. 14-70. Reserved.
Sec. 14-70.1. Perjury in the first degree.

(a) It shall be unlawful for any person, in any official proceeding, to make a false statement



under oath or equivalent affirmation, or swear or affirm the truth of a statement previously
made, when the statement is material and he does not believe it to be true.

(b) Falsification is material, regardless of the admissibility of the statement under rules of
evidence, if it could have affected the course or outcome of the proceeding. It is no defense
that the declarant mistakenly believed the falsification to be immaterial. Whether a
falsification is material in a given factual situation is a question of law to be decided by the
Court.

(c) It is no defense to prosecution under this section that the oath or affirmation was
administered or taken in an irregular manner or that the declarant was not competent to
make the statement. A document purporting to be made on oath or affirmation at any time
when the actor presents it as being verified shall be deemed to have been duly sworn or
affirmed.

(d) No person shall be guilty of an offense under this section of he retracted the falsification
in the course of the proceeding in which it was made before it became manifest that the
falsification was or would be exposed and before the falsification substantially affected the
proceeding.

(e) No person shall be convicted of an offense under this section where proof of falsity rests
solely upon contradiction by testimony of a single person other than the defendant.

(f) Perjury in the first degree shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, by exclusion for not less than five years nor
more than ten years, or any combination of them. For a second or subsequent conviction
under this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.2. Perjury in the second degree.

(a) It shall be unlawful for any person, with the purpose to mislead a public servant in
performing his official function, to:

(1) Make any written false statement which he does not believe to be true;

(2) Purposely create a false impression in a written application for any benefit by
omitting information necessary to prevent statements therein form being misleading;

(3) Submit or invite reliance on any writing which he knows to be forged, altered or
otherwise lacking in authenticity; or

(4) Submit or invite reliance on any sample, specimen, map, boundary mark, or
other object which he knows to be false.

(b) A person is guilty of perjury in the second degree if he makes a false statement which
he does not believe to be true, on or pursuant to a form bearing notice, authorized by law,
to the effect that false statements made therein are punishable.

(c) It is no defense to prosecution under this section that the oath or affirmation was
administered or taken in an irregular manner or that the declarant was not competent to
make the statement. A document purporting to be made on oath or affirmation at any time
when the actor presents it as being so verified shall be deemed to have been duly sworn or



affirmed.

(d) No person shall be guilty of an offense under this section if he retracted the falsification
in the course of the proceeding in which it was made before it became manifest that the
falsification was or would be exposed and before the falsification substantially affected the
proceeding.

(e) No person shall be convicted of an offense under this section where proof of falsity rests
solely upon contradiction by testimony of a single person other than the defendant.

(f) Perjury in the second degree shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, by exclusion for not less than five years nor
more than ten years, or any combination of them. For a second or subsequent conviction
under this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.3--14-70.9. Reserved.
Sec. 14-70.10. Tampering with witnesses.

(a) It shall be unlawful, while believing that an official proceeding or investigation is pending
or is about to be instituted, to attempt to induce or otherwise cause a person to:

(1) Testify or inform falsely;
(2) Withhold any testimony, information, document, or thing, or evidence;
(3) Elude legal process summoning him to testify or supply evidence;

(4) Absent himself from any proceeding or investigation to which he has been legally
summoned;

(5) To harm another by an unlawful act in retaliation for anything done by another in
his capacity as a witness or informant; or

(6) To solicit, accept or agree to accept any benefit in consideration for doing any of
the things specified in this section.

(b) Tampering with witnesses shall be punishable by a fine not to exceed five thousand
dollars $5,000.00, by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-70.11. Tampering with evidence.

(a) It shall be unlawful, while believing that an official proceeding or investigation is pending
or is about to be instituted, to:

(1) Alter, destroy, conceal or remove any record, document, or thing with the intent
to impair its verity or availability in such proceeding or investigation; or

(2) Make, present, or use any record, document, or thing knowing it to be false with
a purpose to mislead a public servant who is or may be engaged in such proceeding
or investigation.



(b) Tampering with evidence shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, by exclusion for not less than five years nor
more than ten years, or any combination of them. For a second or subsequent conviction
under this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.12. Tampering with public records.

(a) It shall be unlawful to:

(1) Knowingly make a false entry in, or false alteration of, any record, document or
thing belonging to, received by or kept by the Eastern Band of Cherokee Indians or
any government for information or record, or required by law to be kept by others
for information of the Eastern Band of Cherokee Indians or government;

(2) Make, present or use any record, document, or thing knowing it to be false and
with the purpose that it be taken as a genuine part of information or records referred
to in subsection 1 above; or

(3) Purposely and unlawfully destroy, conceal, remove or otherwise impair the truth
or availability of any such record, document or thing belonging to or received or kept
by the Eastern Band of Cherokee Indians or any government.

(b) Tampering with public records shall be punishable by a fine not to exceed $5,000.00, by
a term of imprisonment not to exceed one year, by exclusion for not less than five years nor
more than ten years, or any combination of them. For a second or subsequent conviction

under this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.13. Impersonation a public servant.

(a) It shall be unlawful to falsely pretend to hold a position in the public service with the
purpose to induce another to submit to such pretended official authority or otherwise to act
in reliance upon that pretense to his prejudice.

(b) Impersonating a public servant shall be punishable by a fine not to exceed $5,000.00,
by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.14. Obstructing governmental functions.

(a) It shall be unlawful to:

(1) Use force, violence, intimidation, or engage in any other unlawful act with a
purpose to interfere with a public servant performing or purporting to perform an
official function; or

(2) Purposely obstruct, impair, or prevent the administration of law or other
governmental function by force, violence, physical interference or obstacle, breach of
official duty, or any other unlawful act, except that this section does not apply to
flight by a person charged with crime, refusal to submit to arrest, failure to perform
a duty other than an official duty, or any other means of avoiding compliance with



law without affirmative interference with governmental functions.

(3) Obstructing governmental functions shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.15. False arrest.

(a) It shall be unlawful for any public officer or person pretending to be a public officer to,
under the pretense or color of any process or other legal authority, arrest or detain a person
against his will, except where such person reasonably believed he is authorized by law to do
SO.

(b) False arrest shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.16. Refusing to aid an officer.

(a) It shall be unlawful to knowingly or recklessly refuse to aid a law enforcement officer or
fire fighter in the performance of his official duties when called upon by the officer to do so.

(b) Refusing to aid an officer shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.17. Obstructing justice.

(a) It shall be unlawful, with the purpose to hinder the apprehension, prosecution,
conviction or punishment of another for the commission of an offense, to:

(1) Harbor or conceal the other;

(2) Provide or aid in providing a weapon, transportation, disguise or other means of
avoiding apprehension or effecting escape;

(3) Conceal or destroy evidence of the offense, or tamper with a witness, informant,
document or other source of information, regardless of its admissibility in evidence;

(4) Warn the other of impending discovery or apprehension, except if such warning
is given in an attempt to get the other person to comply with the law;

(5) Volunteer false information to a law enforcement officer for the purpose of
preventing the apprehension of another; or

(6) Obstruct by force, threat, bribery or deception anyone from performing an act
which might aid in the discovery, apprehension, prosecution or conviction of another
person.

(b) Obstructing justice shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both, unless the recipient of any of the above aid
has been sentenced to exclusion, in which case a conviction under this section may result in



both parties being banished for a term up to the original sentence of exclusion, plus a fine
up to $5,000.00.

(Ord. No. 117, 3-3-2000)

Sec. 14-70.18. Providing contraband.

(a) It shall be unlawful to provide any person in official detention with alcoholic beverages,
drugs, weapons, implements of escape, or any other thing or substance which the actor

knows is improper or unlawful for the detainee to possess.

(b) Providing contraband shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.19. Resisting lawful arrest.

(a) It shall be unlawful to create a substantial risk of bodily harm to anyone or employ
means of resistance justifying or requiring force to overcome the resistance for the purpose
of preventing a law enforcement officer from effecting an arrest or detention of any person.

(b) Resisting arrest shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.20. Escape.

(a) It shall be unlawful to:

(1) Remove oneself from official detention or fail to return to official detention
following temporary leave granted for a specific purpose or period;

(2) Knowingly procure, make, or possess anything which may facilitate escape while
being held in official detention;

(3) Aid another person to escape official detention; or

(4) Knowingly provide a person in official detention with anything which may
facilitate such a person's escape.

(b) "Official detention" means arrest, detention in any facility for custody of persons under
charge or convicted of a crime, or any other detention for law enforcement purposes, but
"official detention" does not include supervision of probation or parole, or constraint incident
to release on bail.

(c) Escape shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-70.21. Bail jumping.



(a) It shall be unlawful to fail without just cause to appear in person after having been
released on bail or on one's own recognizance by court order or other lawful authority upon
condition that he subsequently appear on a charge of an offense.

(b) Bail jumping shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.22. Failure to obey a lawful order of the court.

(a) It shall be unlawful to purposely or knowingly fail to obey an order, subpoena, warrant
or command duly made, issued, or given by any court of the Eastern Band of Cherokee
Indians, or any officer thereof, or otherwise issued according to law, without just cause.

(b) This section shall apply to failure to appear as a party in a civil action, when such
appearance has been ordered by the court.

(c) Failure to obey a lawful order of the court shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.23. Unlawful obtaining of services by excluded person.

(a) It shall be unlawful for any person under sentence of exclusion during the term of such
exclusion, to:

(1) Attempt to secure or to unlawfully secure any tribal benefit or service; or

(2) Apply for or attempt to claim any right, privilege or immunity by virtue of
membership in the Eastern Band of Cherokee Indians except as provided by law.

(b) Unlawful obtaining of services by an excluded person shall be punishable by a fine of
$5,000.00, and by imprisonment for a term not to exceed one year, and by exclusion for a
term equal to the original term of exclusion which was violated.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.24. Aiding the unlawful obtaining of services by excluded person.

(a) It shall be unlawful for any person to aid or assist a person under the sentence of
exclusion to:

(1) Attempt to secure or to unlawfully secure any tribal benefit or service; or

(2) Apply for or attempt to claim any right, privilege or immunity by virtue of
membership in the Eastern Band of Cherokee Indians except as provided by law.

(b) Aiding the unlawful obtaining of services by an excluded person shall be punishable by a
fine of $5,000.00, and by imprisonment for a term not to exceed one year, and by exclusion
for a term equal to the exclusion term originally imposed upon the banished person for
which aid or assistance was attempted or secured.



(Ord. No. 117, 3-3-2000)
Secs. 14-70.25--14-70.29. Reserved.
Sec. 14-70.30. Bribery.

(a) It shall be unlawful to ask for, give or accept any money, goods, right in action,
property, thing of value or advantage, present or prospective, or any promise or
undertaking, given with a wrongful or corrupt intent to influence unlawfully the person to
whom it is given.

(b) Bribery shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, by exclusion for not less than five years nor more
than ten years, or any combination of them. For a second or subsequent conviction under
this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.31. Improper influence in official matters.

(a) It shall be unlawful to:

(1) Threaten unlawful harm to any person with intent to influence another's decision,
opinion, recommendation, vote or other exercise of discretion as a public servant,
party official, or voter;

(2) Threaten harm to any public servant or relative of a public servant with the
intent to influence the public servant's decision, opinion, recommendation, vote or
other exercise of discretion in a judicial, legislative, or administrative proceeding;

(3) Threaten harm to any public servant or official or relative of either with the intent
to influence him to violate his duty; or

(4) Privately address any public servant who has or will have an official discretion in
a judicial or administrative proceeding and making thereby any representation,
entreaty, argument, or other communication designed to influence the outcome on
the basis of considerations other than those authorized by law.

(b) It is no defense to prosecution under this section that a person whom the actor sought
to influence was not qualified to act in the desired way, whether because he had not yet
assumed office or lacked jurisdiction, or for any other reason.

(c) Improper influence in official matters shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, by exclusion for not less
than five years nor more than ten years, or any combination of them. For a second or

subsequent conviction under this section, exclusion may be imposed for not less than ten
years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.32. Improper gifts to public officials.

(a) It shall be unlawful to knowingly confer, offer or agree to confer benefit to a public



servant with the intent to induce an exercise of their discretion in an unlawful manner, or to
determine official impartiality.

(b) This section shall not apply to:

(1) Fees prescribed by law to be received by public servant, or any benefit for which
the recipient gives lawful consideration or to which he is otherwise entitled;

(2) Gifts or other benefits conferred on account of kinship, traditional ceremonies, or
other personal, professional or business relationship independent of the official status
of the receiver; or

(3) Trivial benefits incidental to personal, professional or business contacts and
involving no substantial risk of undermining official impartiality. A trivial benefit is
one that does not exceed $25.00 in value.

(c) Improper gifts to public servants shall be punishable by a fine not to exceed $5,000.00,
by a term of imprisonment not to exceed one year, by exclusion for not less than five years
nor more than ten years, or any combination of them. For a second or subsequent
conviction under this Section, exclusion may be imposed for not less than ten years nor
more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.33--14-70.39. Reserved.
Sec. 14-70.40. Unofficial misconduct.

(a) It shall be unlawful to exercise or attempt to exercise any of the functions of a public
office when one has not been elected or appointed to office.

(b) Unofficial misconduct shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, by exclusion for not less than five years nor more
than ten years, or any combination of them. For a second or subsequent conviction under

this section, exclusion may be imposed for not less then ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.41. Oppression in office.

(a) It shall be unlawful when acting or purporting to act in an official capacity or taking
advantage of such actual or purported capacity, with knowledge that such conduct is illegal,
to:

(1) Subject another to arrest, detention, search, seizure, mistreatment,
dispossession, assessment, lien or infringement of personal or property rights; or

(2) Deny or impede another in the exercise or enjoyment of any rights, power, or
immunity.

(b) Oppression in office shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, by exclusion for not less than five years nor more
than ten years, or any combination of them. For a second or subsequent conviction under
this section, exclusion may be imposed for not less than ten years nor more than life.



(Ord. No. 117, 3-3-2000)
Sec. 14-70.42. Misusing tribal money or property.

(a) It shall be unlawful for a person charged with the receipt, safekeeping, transfer or
disbursement of Tribal monies or property to:

(1) Without lawful authority appropriate the money or property or any portion of it to
his own use or use of another;

(2) Lend the money or property or any portion thereof without authority;

(3) Fail to keep the money or property in his possession until lawfully disbursed or
paid out according to law or returned to the custody of the tribe;

(4) Deposit the money in an unauthorized bank or with a person not lawfully
authorized to receive such;

(5) Knowingly keep any false account, or make a false entry or erasure in any
account of or relating to the money;

(6) Fraudulently alter, falsify, conceal, destroy, or obliterate any such account;

(7) Knowingly refuse or omit to pay over or return on lawful demand by competent
authority any Tribal monies or property in his hands;

(8) Knowingly omit to transfer money or property when transfer is required by
proper authority;

(9) Make a profit for himself or another when not lawfully entitled to such, or in an
unlawful manner, out of Tribal monies or property;

(10) Fail to pay over to the proper account or authority any fines, forfeitures, or fees
received by him;

(11) Otherwise handle Tribal money or property in a manner not authorized by law
for his own benefit; or

(12) Handle Tribal money or property in a reckless manner as a result of which a risk
of loss of such money or property is significant.

(b) "Tribal money" includes all money, bonds, and evidences of indebtedness or their
equivalent, belonging to, received or held by the Eastern Band of Cherokee Indians or any
other government, or any account or money held by the Eastern Band of Cherokee Indians
or government for any individual group.

(c) "Tribal property" includes personal property, equipment, tools, vehicles, real property,
evidences of indebtedness or their equivalent, belonging to, received or held by the Eastern
Band of Cherokee Indians or any other government, or any account or money held by the
Eastern Band of Cherokee Indians or government for any individual or group.

(d) Misusing Tribal money or property shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, by exclusion for not less



than five years nor more than ten years, or any combination of them. For a second or
subsequent conviction under this section, exclusion may be imposed for not less than ten
years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.43. Compensation for past official behavior.

(a) It shall be unlawful to solicit, accept or agree to accept any financial benefit as
compensation for having given, as a public servant, a decision, opinion, recommendation or
vote favorable to another, or for having otherwise exercised a discretion in his favor, or for
having violated his duty; or offer, confer or agree to confer compensation, acceptance of
which is prohibited by this section.

(b) Compensation for past official behavior shall be punishable by a fine not to exceed
$5,000.00, by a term of imprisonment not to exceed one year, by exclusion for not less
than five years nor more than ten years, or any combination of them. For a second or
subsequent conviction under this section, exclusion may be imposed for not less than ten
years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.44. Official unlawful action.

(a) It shall be unlawful, being a public servant, and with the intent to materially benefit
himself or another or to harm another, to:

(1) Knowingly commit an unauthorized act which purports to be an act of his office,
or knowingly refrain from performing a non-discretionary duty imposed on him by
law; or

(2) Knowing that official action is contemplated or in reliance on information which
he has acquired by virtue of his office or from another public servant, which
information has not been made public:

a. Acquire or divest himself of a valuable interest in any property, transaction
or enterprise which may be affected by such action or information; or

b. Speculate or wager on the basis of such action or information, and
knowingly aid another to do any of the foregoing.

(b) Official unlawful action shall be punishable by a fine not to exceed $5,000.00, by a term
of imprisonment not to exceed one year, by exclusion for not less than five years nor more
than ten years, or any combination of them. For a second or subsequent conviction under
this section, exclusion may be imposed for not less than ten years nor more than life.

(Ord. No. 117, 3-3-2000)
Sec. 14-70.45. Special influence.

(a) It shall be unlawful to solicit, receive, or agree to receive any financial benefit as
consideration for exerting special unlawful influence upon a public servant, in order to
influence that public servant to violate the law or to exercise his discretion in a particular
fashion or procuring another to do so; or to offer, confer, or agree to confer any financial



benefit receipt of which is prohibited by this section.
(b) Special influence shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, by exclusion for not less than five years nor more
than ten years, or any combination of them. For a second or subsequent conviction under
this section, exclusion may be imposed for not less than ten years nor more than life.
(Ord. No. 117, 3-3-2000)

ARTICLE XIII. OFFENSES AGAINST PUBLIC MORALITY AND DECENCY
Sec. 14-80. Reserved.
Sec. 14-80.1. Prostitution.

(a) It shall be unlawful to:

(1) Be an inmate or resident of a house of prostitution or otherwise engage in sexual
activity as a business or for hire;

(2) Loiter in or within view of a public place for the purpose of being hired to engage
sexual activity;

(3) Engage in or offer or agree to engage in any sexual activity with another person
for a fee;

(4) Pay or offer or agree to pay another person a fee for the purpose of engaging in
an act of sexual activity;

(5) Enter or remain in a house of prostitution for the purpose of engaging in sexual
activity;

(6) Own, control, manage, supervise, or otherwise keep, alone or in association with
another, a house of prostitution or a prostitution business;

(7) Solicit a person to patronize a prostitute;
(8) Procure or attempt to procure a prostitute for another;

(9) Lease or otherwise permit a place controlled by the actor, alone or in association
with others, to be used for prostitution or the promotion of prostitution;

(10) Procure an inmate for a house of prostitution;

(11) Encourage, induce, or otherwise purposely cause another to become or remain
a prostitute.

(12) Transport a person with a purpose to promote that person's engaging in
prostitution or procuring or paying for transportation with that purpose;

(13) Share in the proceeds of a prostitute pursuant to an understanding that one is
to share therein, unless one is the child or legal dependent of a prostitute;



(14) Own, operate, manage, or control a house of prostitution; or

(15) Solicit, receive, or agree to receive any benefit for doing any of the acts
prohibited by this section.

(b) Definitions:

(1) House of prostitution means a place where prostitution or promotion of
prostitution is regularly carried on by one or more persons under the control,
management, or supervision of another.

(2) Inmate means a person who engages in prostitution in or through the agency of
a house of prostitution.

(3) Public place means any place to which the public or a substantial group thereof
has access.

(4) Sexual activity means intercourse or any sexual act involving the genitals of one
person and the mouth or anus of another person, regardless of the gender of either
participant.

(c) On the issue of whether a place is a house of prostitution, the following shall be
admissible in evidence: its general reputation; the reputation of the persons who reside in
or frequent the place; the frequency, timing, and duration of visits by non-residents.
Testimony of a person against his spouse shall be admissible to prove an offense under this
Section.

(d) Prostitution shall be punishable by a fine not to exceed $500.00, by a term of
imprisonment not to exceed six months, or both. Upon a second or subsequent conviction
for prostitution, exclusion may also be imposed for a term not to exceed two years.

(Ord. No. 117, 3-3-2000)

Sec. 14-80.2. Incest.

(a) It shall be unlawful for parties to engage in intercourse or any other sexual act if the
familial relationship between the parties is one of:

(1) Grandparent and grandchild; or
(2) Parent and child or stepchild or legally adopted child; or
(3) Siblings of half or whole blood; or

(4) Uncle and niece, and nephew and aunt.
(b) Incest shall be punishable by a fine not to exceed $5,000.00, by a term of imprisonment
not to exceed one year, or both. Upon a second or subsequent conviction for incest,
exclusion may also be imposed for a term not to exceed two years.
(Ord. No. 117, 3-3-2000)
Sec. 14-80.3. Bigamy.

(a) It shall be unlawful for any person, being married, to marry any other person during the



life of the former husband or wife.

(b) Nothing contained in this section shall extend to any person marrying a second time,
whose husband or wife shall have been continually absent from such person for the space of
seven years then last past, and shall not have been known by such person to have been
living within that time; nor to any person who at the time of such second marriage shall
have been lawfully divorced from the bond of the first marriage; nor to any person whose
former marriage shall have been declared void by the sentence of any court of competent
jurisdiction.

(c) Bigamy shall be punishable by a fine not to exceed $5,000.00, by a term of
imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-80.4. Indecent exposure.

(a) It shall be unlawful for any person to willfully expose the private parts of his or her
person in any public place and in the presence of any other person or persons, of the
opposite sex, or to aid or abet in any such act, or to procure another to perform such act; or
for any person, who as owner, manager, lessee, director, promoter or agent, or in any other
capacity knowingly to hire, lease or permit the land, building, or premises of which he is
owner, lessee or tenant, or over which he has control, to be used for purposes of any such
act.

(b) "Private parts" for purposes of this section shall include the male or female genitals, the
male or female buttocks, and the areola and nipple area of the female breasts.

(c) Notwithstanding any other provision of law, a woman may breast feed in any public or
private location where she is otherwise authorized to be, irrespective of whether the nipple
of the mother's breast is uncovered during or incidental to the breast feeding.

(d) Indecent exposure shall be punishable by a fine not to exceed $500.00, by a term of
imprisonment not to exceed six months, or both.

(Ord. No. 117, 3-3-2000)
Sec. 14-80.5. Spreading venereal disease

(a) It shall be unlawful to infect another person with venereal disease, if one knows or has
reason to believe she/he is infected with a venereal disease.

(b) The court shall, upon conviction, have the power to order the medical examination and
treatment of the convicted offender and may also order an investigation to determine to
what extent others have or may have been infected by the convicted offender.

(c) Spreading venereal disease shall be punishable by a fine not to exceed $5,000.00, by a
term of imprisonment not to exceed one year, or both.

(Ord. No. 117, 3-3-2000)

Sec. 14-80.6. Knowingly engaging in conduct reasonably likely to transfer HIV.



(a) It shall be unlawful for any person knowing that he or she has Acquired Immune
Deficiency Syndrome (AIDS) or is a carrier or the human immunodeficiency virus (HIV) to
engage in conduct reasonably likely to result in transfer of the person's own blood, bodily
fluids containing visible blood, semen, or vaginal secretions into the bloodstream of another,
or through the skin or other membranes of another person, except during in utero
transmission of blood or bodily fluids; and

(1) The other person did not consent to the transfer of blood, bodily fluids containing
blood, semen, or vaginal secretions; or

(2) The other person consented to the transfer but at the time of giving consent had
not been informed by the person that the person transferring such blood or fluids
had AIDS or was a carrier of HIV.

(b) The court shall, upon conviction, have the power to order the medical examination and
treatment of the convicted offender and may also order an investigation to determine to
what extent others have or may have been infected by the convicted offender.

(c) Knowingly engaging in conduct reasonably likely to transfer HIV shall be punishable by a
fine of $5,000.00 and imprisonment for not more than one year.

(Ord. No. 117, 3-3-2000)

ARTICLE XIV. GANG ENFORCEMENT AND PREVENTION
Sec. 14-90. Reserved.
Sec. 14-90.1. Definitions.
(@) Criminal street gang means a formal or informal ongoing organization, association, or
group that has as one of its primary activities the commission of criminal or delinquent acts,
and that consists of three or more persons who have a common name or common
identifying signs, colors, or symbols and have two or more members who, individually or

collectively, engage in or have engaged in a pattern of criminal street gang activity.

(b) Criminal street gang member is a person who is a member of a criminal street gang as
defined in subsection (a) and who meets two or more of the following criteria:

(1) Admits to criminal street gang membership.
(2) Is identified as a criminal street gang member by a parent or guardian.

(3) Is identified as a criminal street gang member by a documented reliable
informant.

(4) Resides in or frequents a particular criminal street gang's area and adopts their
style of dress, their use of hand signs, or their tattoos, and associates with known
criminal street gang members.

(5) Is identified as a criminal street gang member by an informant of previously
untested reliability and such identification is corroborated by independent
information.

(6) Has been arrested more than once in the company of identified criminal street



gang members for offenses which are consistent with usual criminal street gang
activity.

(7) Is identified as a criminal street gang member by physical evidence such as
photographs or other documentation.

(8) Has been stopped in the company of known criminal street gang members four
or more times.

(c) Pattern of criminal street gang activity means the commission or attempted commission
of, or solicitation or conspiracy to commit any combination of the following, on separate
occasions within a three-year period:

(1) Two or more felonies defined under the laws of the state in which they occur or
offenses defined under the Major Crimes Act, 18 U.S.C. § 1153; or

(2) Three or more misdemeanors defined under the laws of the state in which they
occur or offenses defined in Cherokee Criminal Code; or

(3) A combination of one felony or Major Crimes Act offense and two misdemeanor
or Cherokee Criminal Code offenses; or

(4) The comparable number of delinquent acts or violations of law which would be
classified as above if committed by an adult.

(Ord. No. 117, 3-3-2000)
Sec. 14-90.2. Criminal street gang activity; enhancement of penalties.

Upon a finding in the Cherokee Court of Indian Offenses or any successor court at
sentencing that the defendant is a member of a criminal street gang, the penalty for any
offense in violation of the Cherokee Code of Offenses, or any delinquent act or violation of
law which would be a violation of the Cherokee Code of Offenses if committed by an adult,
may be enhanced if the offender was a member of a criminal street gang at the time of the
commission of such offense. The burden of proof required for such findings allowing
sentence enhancement shall be a "preponderance of the evidence," however, the burden of
proof for a conviction of the underlying criminal offense remains "beyond a reasonable
doubt." The enhancement will be sentencing at the maximum punishment for adults of one
year imprisonment and a fine of $5,000.00, to be used by Tribal Council to fund gang
prevention or enforcement programs. In the case of juvenile offenders the disposition may
include, but is not limited to:

(1) Probation for a period of six months to one year;
(2) Performance of community service hours;
(3) Restitution to victims/community members;

(4) Placement in behavior management facilities until completion/graduation from
school or a court ordered program;

(5) Counseling; and,

(6) Placement in detention facilities for a period of time to be determined by the
presiding judge.



(Ord. No. 117, 3-3-2000)
Sec. 14-90.3. Soliciting, or recruiting criminal street gang membership.

It shall be unlawful for a person to intentionally cause, encourage, solicit, or recruit another
person to join a criminal street gang that requires as a condition of membership or
continued membership the commission of any crime. Adult persons subject to the provisions
of this article shall be subject to punishment by imprisonment for up to one year and/or a
fine of $5,000.00 to be used by Tribal Council to fund gang prevention or enforcement
programs. In the case of juvenile offenders the disposition may include, but is not limited
to:

(1) Probation for a period of six months to one year;
(2) Performance of community service hours;
(3) Restitution to victims/community members;

(4) Placement in behavior management facilities until completion/graduation from
school or a court ordered program;

(5) Counseling; and,

(6) Placement in detention facilities for a period of time to be determined by the
presiding judge.

(Ord. No. 117, 3-3-2000)

Sec. 14-90.4. Profits, proceeds, and instrumentalities of criminal street gang
activities or recruitment; forfeiture.

All profits, proceeds, and instrumentalities of criminal street gang activity or recruitment
and all property used or intended or attempted to be used to facilitate the criminal activity
or recruitment of any criminal street gang or of any criminal street gang member, are
subject to seizure and forfeiture, with proceeds of said forfeiture to be used by Tribal
Council to fund gang prevention or enforcement programs.

(Ord. No. 117, 3-3-2000)

Chapter 15: Criminal Procedurex
*Cross references: Civil procedure, ch. 1; criminal law, ch. 14; limitations, ch. 22.

Sec. 15-1. Search warrants.

(@) Every judge of the Cherokee Court of Indian Offenses shall have authority to issue
warrants for search and seizure of the premises and property of all Tribal members and all
other persons subject to the jurisdiction of the court.

(b) No warrant of search and seizure shall be issued except upon a duly signed and written
complaint based upon reliable information or belief and charging the commission of some



offense against the Tribe.

(c) No warrant for search and seizure shall be valid unless it contains the name or
description of the person or property to be searched and describes the articles or property
to be seized and bears the signature of a duly qualified judge of the Cherokee Court.

(d) Service of warrants of search and seizure shall be made only by members of the
Cherokee Indian Police.

(e) No member of the Cherokee Indian Police shall search or seize any property without a
warrant unless he shall have reasonable cause to believe that the person in possession of
such property is engaged in the commission of an offense under the Code of Federal
Regulations or under Tribal law.

(Res. No. 173, 3-19-1982)
Sec. 15-2. North Carolina Highway Patrol.

(@) The North Carolina Highway Patrol is hereby authorized to patrol the roads and
highways on the Cherokee Indian Reservation and to enforce the North Carolina traffic laws
as adopted by the Eastern Band of Cherokee Indians.

(b) The North Carolina Highway Patrol is hereby authorized to enforce the North Carolina
criminal laws against all persons who are not subject to the criminal laws of the Tribe or the
criminal jurisdiction of the Cherokee Court.

(c) Nothing in this section is intended to grant or surrender jurisdiction to the Courts of the
State of North Carolina nor to constitute any waiver of the sovereign immunity of the
Eastern Band of Cherokee Indians.

(Res. No. 159, 6-17-1980)
Sec. 15-3. Cooperative law enforcement arrangements.

(@) The Cherokee Chief of Police is hereby authorized to enter into mutual assistance
arrangements with other municipal and county law enforcement agencies, provided that the
head of the requesting law enforcement agency makes such a request in writing, or that the
Cherokee Chief of Police makes such a request in writing to another municipal or county law
enforcement agency in order to receive assistance.

(b) The Chief of Police is hereby authorized to permit officers of the Cherokee Police
Department to work temporarily with officers of the requesting agency, including in an
undercover capacity, and the Chief of Police may lend such equipment and supplies to
requesting agency as he deems advisable.

(c) All such requests and authorizations shall be in accordance with N.C.G.S. 160A-288,
Chapter 427 of the 1987 Session Laws of North Carolina and the inherent authority of the
Tribe to govern itself and to enter into agreements with other governmental entities.

(d) While working with a requesting agency an officer shall have the same jurisdiction
powers, rights, privileges and immunities (including those relating to the defense of civil
actions and payment of judgments) as the officers of the requesting agency in addition to
those he normally possesses.



(e) While on duty with the requesting agency, an officer shall be subject to the lawful
operational commands of his superior officers in the requesting agency, but he shall, for
personnel and administrative purposes, remain under the control of his own agency,
including for purposes of pay. An officer shall furthermore be entitled to worker's
compensation and the same benefits to the extent as though he were functioning within the
normal scope of his duties.

(f) The Chief of Police is hereby authorized to enter into mutual assistance agreements with
the other law enforcement agencies in accordance with such reasonable arrangements,
terms and conditions as may be agreed upon between the respective heads of the law
enforcement agencies.

(g) The Cherokee Chief of Police is hereby instructed to give an annual report to the Tribal
Council on such agreements.

(Res. No. 538, 6-26-1989)
Sec. 15-4. Probation Officer.

(@) The position of Probation Officer and Work Detail Supervisor is hereby authorized and
created.

(b) Such person shall maintain records for all persons convicted of misdemeanors in the
Cherokee Court who are assigned to work detail as a part of their judgment and shall assign
and supervise the work for all such persons.

(c) Persons assigned to work detail shall perform work for the benefit of the Tribe and
community including, but not limited to: clean Police Department vehicles and grounds;
clean and maintain the grounds, parking lot, and roadways to the Cherokee Hospital; clean
and maintain roadsides throughout the Cherokee Indian Reservation; clean and maintain
the grounds of the Cherokee Civic Center; cut and deliver wood to the elderly and invalids
residing on the Reservation.

(d) The position of Probation Officer shall be funded through Community Service funds.
(Res. No. 187, 3-22-1982)

Sec. 15-5. Pretrial release and adult rehabilitation program.

(a) The Tribe shall administer a Pretrial Release and Adult Delinquent Rehabilitation
Program under the supervision of the Community Services Committee of the Tribal Council.

(b) The program will assume jurisdiction over and responsibility for individuals released by
courts of the United States and the State of North Carolina.

(c) The program shall be administered in accordance with guidelines approved by the Law
Enforcement Assistance Administration.

(Res. No. 87, 1-8-1976)

Sec. 15-6. Police manual.



The Eastern Band of Cherokee Indians hereby adopts the "Cherokee Police Manual and
Traffic Regulation Procedures" to regulate and govern the operation and personnel of the
Cherokee Police Department.

(Res. No. 23, 10-20-1975)

Sec. 15-7. Indian Civil Rights Act.

The Eastern Band of Cherokee Indians adopts all the protections afforded in the Indian Civil
Rights Act of 1968, 25 U.S.C. 1301--1303.

(Ord. No. 407, 11-7-1996)
Sec. 15-8. Rules of criminal procedure.

The Judicial Branch is authorized to develop and propose rules of criminal procedure for
adoption by the Tribal Council. Until such rules are adopted by the Tribal Council, the
Cherokee Court shall follow the rules set forth in 25 C.F.R. Part 11, Subpart C. To the extent
that one or more of those rules is inconsistent with the Cherokee Code, the court shall
follow the Cherokee Code.

(Ord. No. 117, 3-3-2000)

Chapter 16: Tribal Gamingx*

*Cross references: Tribal casino gaming enterprise, ch. 16A; Tribal bingo enterprise, ch.
16B.

ARTICLE I. IN GENERAL
Sec. 16-1. Definitions.

Unless a different meaning is set forth below, the terms used in this chapter shall have the
same meaning as defined in the Indian Gaming Regulatory Act, Public Law 100-497, 102
Stat. 2467 (Oct. 17, 1988), 25 U.S.C. 2701 et seq. (IGRA).

(@) Applicant means any person, partnership, corporation, joint venture or other
entity applying for, or requesting renewal of, any license described in or required by
this chapter.

(b) Application means a request for the issuance or renewal of a license described in
or required by this chapter.

(c) Council or Tribal Council means the Tribal Council of the Eastern Band of
Cherokee Indians.

(d) Chairman means the Chairman of the National Indian Gaming Commission.



(e) Class II Gaming means Class II Gaming as defined at 25 U.S.C. 2703(7)(A), and
any regulations promulgated thereunder.

(f) Class I1I Gaming means Class III Gaming as defined in 25 U.S.C. 2703(8), and
any regulations promulgated thereunder.

(g) Compact means the Tribal State Compact including all renewals, amendments,
appendices, exhibits and other attachments thereto between the Eastern Band of
Cherokee Indians and the State of North Carolina providing for the conduct of Tribal
Class III Gaming by the Eastern Band of Cherokee Indians.

(h) Commission means the Cherokee Tribal Gaming Commission.

(i) Commissioner means an individual member of the Cherokee Tribal Gaming
Commission.

(j) Fiscal year means the period beginning at 12:01 a.m. on October 1 of each year
and ending at midnight, September 30 of the following year.

(k) Gaming means any Class II Gaming or Class III Gaming activity, either
individually or collectively, whether authorized or unauthorized.

(1) Gaming device means any equipment or mechanical, electromechanical or
electronic contrivance, component or machine, used remotely or directly in
connection with any gaming which affects the result of a wager by determining or
predicting the outcome of such game or the odds of winning or losing such game.
The term shall be broadly construed to promote the purposes of this chapter and
shall also include any devices, machines, components or contrivances which do or
are capable of affecting, in any way, the playing of any gaming.

(m) Supplier of gaming goods and services means any person who manufactures,
sells, leases, distributes, supplies or makes modifications to, any gaming device of
the Tribe and all persons holding any direct or indirect financial interest in such
gaming device supplier.

(n) Gaming establishment means any premises where gaming is operated or
conducted on the Tribe's Reservation, and includes all buildings, improvements,
appurtenances, equipment and facilities used or maintained in connection with such
gaming.

(o) Gaming operation means any business enterprise owned by the Tribe, the
revenues of which are primarily derived from gaming or from any gaming
establishment.

(p) Gross revenue.

(1) Gross revenue means the total of all of the following, less the total of all
cash paid out as losses to patrons and any items made deductible as losses
by calculation of gross revenues:

(i) Cash received as winnings;

(ii) Cash received in payment for credit extended by a licensee to a



patron for the purpose of gaming; and

(iii) Compensation received for conducting any game in which the
licensee is not a party to a wager.

(2) For the purposes of this definition, cash or the value of noncash prizes
awarded to patrons in a contest or tournament are not losses.

(3) The term does not include:

(i) Counterfeit money or tokens;
(i) Coins of other countries which are received in gaming devices;

(iii) Cash taken in fraudulent acts perpetrated against a licensee for
which the licensee is not reimbursed; or

(iv) Cash received as entry fees for contests or tournaments in which
the patrons compete for prizes.

(4) Calculation of gross revenues. Certain expenses are not deductible.

(i) In calculating gross revenue, any prizes, premiums, drawings,
benefits or tickets which are redeemable for money or merchandise or
other promotional allowance, except money or tokens paid at face
value directly to a patron as the result of a specific wager and the
amount of cash paid to purchase an annuity to fund winnings must not
be deducted as losses from winnings.

(i) In calculating gross revenue from gaming devices, the actual cost
to the licensee of any personal property distributed to a patron as the
result of a legitimate wager may be deducted as a loss, but not travel
expenses, food, refreshments, lodging or services. For the purposes of
this section, "as the result of legitimate wager" means that the patron
must make a wager prior to receiving the personal property,
regardless of whether the receipt of the personal property is
dependent on the outcome of the wager.

(q) Key employee means:
(1) A person who performs one or more of the following functions:
(i) Bingo caller,
(ii) Counting room supervisor,
(iii) Chief of security,
(iv) Custodian of gaming supplies or cash,
(v) Floor manager,

(vi) Pit boss,



(vii) Dealer,
(viii) Croupier,
(ix) Approver of credit, or

(x) Custodian of gambling terminals or other devices operated by the
management of any gaming operation, including persons with access
to cash and accounting records for such devices;

(2) If not otherwise included, any other person whose total cash
compensation from employment in any gaming operation exceed $50,000.00
per year;

(3) If not otherwise included, the four most highly compensated persons in
any gaming operation; or

(4) Any other employee of any gaming operation that the commission
designates by its rules as a key employee.

(r) License means any authorization granted by the Commission, pursuant to this
chapter, to any person which is required for such person to perform certain acts or
engage in certain activities. The issuance of a license shall not create a property or
liberty interest in such license for the benefit of the licensee.

(s) Licensee means any person who has been issued a valid and current license
pursuant to the provisions of this chapter.

(t) Management contract means any contract, agreement or other document,
including all collateral agreements, establishing a relationship between the Tribal
government and any person, pursuant to which such person has managerial
responsibilities in or for any gaming operation.

(u) Management entity or controlling shareholder means:

(1) Any person having a direct financial interest in any management contract,
including those persons who own five percent or more of any management
entity's outstanding capital stock;

(2) When a trust is a party to a management contract, any beneficiary or
trustee of such trust;

(3) When a partnership is a party to a management contract, any partner,
general or limited, in such partnership;

(4) When a corporation is a party to a management contract, any person who
is an officer or director of such corporation, or who holds five percent or more
of the issued and outstanding capital stock of such corporation, either alone
or in combination with a spouse, parent, child or sibling; or

(5) With respect to any nonnatural person with an interest in a trust,
partnership or corporation that has an interest in a management contract, all



beneficiaries, trustees, partners, or directors of, and five percent stockholders
of, such nonnatural person.

(v) Management fee means any monies paid from gaming revenue to any person
pursuant to an NIGC approved contract to operate a gaming establishment. Such
term shall not include monies paid for the operating expenses of such gaming
establishment.

(w) Net revenue means gross revenue of any gaming operation minus amounts paid
for, or paid out as prizes, winnings, and related operating expenses, excluding
management fees.

(x) NIGC means the National Indian Gaming Commission.

(y) Operating expense means any expense incurred in the operation of gaming that
is specifically designated as an operating expense in any management contract or
which by operation of generally accepted accounting principles, consistently applied,
is so treated.

(z) Ordinance means this chapter which is the Tribal Gaming Ordinance of the
Eastern Band of Cherokee Indians, as amended from time to time, and any rules
promulgated under this chapter.

(@aa) Patron means any person who participates in gaming, or who is physically
present on premises wherein or whereon gaming is conducted.

(bb) Person means any association, partnership, corporation, firm, trust or other
form of business association or entity, as well as a natural person.

(cc) Primary management officials means:

(1) The person(s) having management responsibility over all or any part of
any gaming operation;

(2) Any person who has authority:
(i) To hire and fire employees of a gaming operation; or
(ii) To establish working policy for a gaming operation;

(3) The chief financial officer or other person who has financial management
responsibility for any gaming operation;

(4) Any person who is considered a controlling shareholder; or

(5) Any person the Commission designates by Commission rules as a primary
management official.

(dd) Reservation means any lands, title to which is either held in trust by the United
States for the benefit of the Eastern Band of Cherokee Indians, or held by the
Eastern Band of Cherokee Indians subject to restriction against alienation by the
United States and over which the Eastern Band of Cherokee Indians exercise
governmental authority.



(ee) Rules means any rules governing the conduct of games or the control of internal
fiscal affairs of gaming operations as may be promulgated by the Commission
established pursuant to this chapter.

(ff) Secretary means the Secretary of the United States Department of the Interior.

(gg) Tribe means, and Tribal shall refer to, the Eastern Band of Cherokee Indians.
(Ord. No. 238, 7-24-1996)

Sec. 16-1.01. Short title.

This chapter shall be known and may be cited as the Eastern Cherokee Gaming Ordinance.
(Ord. No. 238, 7-24-1996)

Sec. 16-1.02. Purpose.

The Tribal Council of the Eastern Band of Cherokee Indians enacts this chapter in order to
regulate all forms of gaming on the Tribe's Reservation.

(Ord. No. 238, 7-24-1996)
Sec. 16-1.03. Public policy.

(a) All gaming which is conducted within the Tribe's Reservation and which is otherwise
authorized by law shall be regulated and licensed pursuant to the provisions of this chapter.

(b) The Tribal Council hereby finds and declares it to be the public policy of the Tribe that:

(1) Regulation of licensed gaming is important in order that licensed gaming is
conducted honestly and that gaming is free from criminal and corruptive elements.

(2) Public confidence and trust can only be maintained by strict regulation of all
persons, locations, practices, associations and activities related to the operation of
licensed gaming establishments and the manufacture or distribution of gaming
devices.

(3) All management entities or controlling shareholders, primary management
officials, key employees, gaming establishments and suppliers of gaming goods and
services must therefore be licensed and controlled to protect the public health,
safety, morals, good order and general welfare of the Tribe.

(Ord. No. 238, 7-24-1996)

Sec. 16-1.04. Class II Gaming authorized.

Class II Gaming is hereby authorized to be conducted on lands within the Tribe's
Reservation; provided, however, that such Class II Gaming shall be conducted only in
accordance with the provisions of this chapter, the rules, and IGRA.

(Ord. No. 238, 7-24-1996)

Sec. 16-1.05. Class III Gaming authorized.



Class III Gaming is hereby authorized on lands within the Tribe's Reservation; provided,
however, that Class III Gaming shall be conducted in accordance with the provisions of this
chapter, the rules and IGRA.

(Ord. No. 238, 7-24-1996)
Sec. 16-1.06. Location of gaming.

The Commission shall ensure that (i) such gaming as it authorizes and licenses pursuant to
this chapter is conducted on lands within the Tribe's Reservation, and (ii) such gaming is not
otherwise specifically prohibited by federal law.

(Ord. No. 238, 7-24-1996)
Sec. 16-1.07. Ownership of gaming.

The Tribe shall have the sole proprietary interest in any gaming operation authorized by this
chapter. The Tribe shall receive, at a minimum, not less than 70 percent of the net revenues
from any gaming operation.

(Ord. No. 238, 7-24-1996)
Sec. 16-1.08. Use of gaming revenue.

(@) Net revenues from any form of gaming authorized under this chapter shall be used only
for the following purposes: to fund Tribal government operations and programs; to provide
for the general welfare of the Tribe and its members; to promote Tribal economic
development; to make donations to charitable organizations or to help fund operations of
local government agencies.

(b) The Tribe shall make per capita payments of 50 percent of net revenues to Tribal
members from both Class II and Class III Gaming, and it shall authorize such payments
only pursuant to article XIV of this chapter.

(Ord. No. 238, 7-24-1996)

Sec. 16-1.09. Unauthorized gaming.

Any person who commits any act of unauthorized gaming on the Reservation or any other
Tribal land shall be guilty of a crime and shall be prosecuted in Tribal Court or any other
court of competent jurisdiction.

(Ord. No. 238, 7-24-1996)

Sec. 16-1.10. Conduct of games.

All gaming shall be conducted by persons duly licensed by the Commission. No person
licensed by the Commission shall engage in, conduct or condone any gaming that is not

conducted in accordance with such rules governing the conduct of games as may be
promulgated by the Commission under this chapter.



(Ord. No. 238, 7-24-1996)
Sec. 16-1.11. Applicability of chapter.

Unless specifically indicated otherwise, all provisions of this chapter shall apply to both Class
II Gaming and Class III Gaming including, but not limited to, all licensing and background
investigation procedures.

(Ord. No. 238, 7-24-1996)

ARTICLE II. TRIBAL GAMING COMMISSION*
*Cross references: Tribal government, ch. 117.

Sec. 16-2.01. Establishment.

The Cherokee Tribal Gaming Commission having been previously established under prior
gaming ordinances shall continue to consist of three enrolled Tribal members. The
Commission members currently serving in those positions shall, upon ratification of this
chapter, continue in their capacity and shall then be subject to all terms, conditions, duties
and responsibilities promulgated hereunder. All three members of the Commission shall be
enrolled Tribal members. A Commissioner shall serve for seven years and may be removed
from office prior to the end of the Commissioner's term by the Tribal Council only for cause
and by a majority vote of the Council. Vacancies on the Commission shall be filled within 30
days by nominations and a majority vote of the Council. The Commission shall select
annually, from its membership, a Commission Chair.

(Ord. No. 238, 7-24-1996)
Sec. 16-2.02. Independence.

In all matters within its purview and responsibilities, the Commission shall be and shall act
independently and autonomously from the Principal Chief and Tribal Council. No prior or
subsequent review by the Principal Chief or Tribal Council of any actions of the Commission
shall be required or permitted, except as otherwise explicitly provided in this chapter.

(Ord. No. 238, 7-24-1996)
Sec. 16-2.03. Licensing of Commissioners.

(a) Requirements; application. Nominees for the position of Commissioner must meet the
requirements of articles IV and V of this chapter and must first obtain a license from the
Council prior to assuming office. A Commissioner shall complete a license application and
shall be subject to the same background investigation as a key employee under this
chapter. Such background investigation shall be performed at the direction of the Council by
a duly appointed agent of the Council. Upon completion of the background investigation, the
Council shall, by majority vote, (i) either issue a license or (ii) notice the Commissioner for
a hearing before the Council. All investigations and hearings under this section shall be
conducted as provided in section 16-6 of this chapter, except that all hearings shall be
conducted by and before the Council.



(b) Failure to meet license requirements or license violations. If the Tribal Council has
reason to believe that a licensed Commissioner fails at any time to meet the license
requirements under this chapter or that the Commissioner has violated this chapter, the
rules, the compact, or the IGRA and regulations promulgated thereunder or any other
applicable law, the Tribal Council shall direct an investigation to be conducted and may
notice the Commissioner for a hearing before the Council. All investigations and hearings
under this section shall be conducted as provided in sections 16-5 and 16-6 of this chapter,
and a Commissioner shall have all of the rights and obligations given to a licensee or
applicant therein, except that all hearings shall be conducted by and before the Council.

(Ord. No. 238, 7-24-1996)
Sec. 16-2.04. Restrictions on Commissioners.

No person shall serve on the Commission if such:

(a) Person's other employment or responsibilities conflict or could potentially conflict
with the duties and responsibilities of a member of the Commission;

(b) Person is an employee of the gaming operation or the person's other
employment or responsibilities create an impression or appearance of impropriety in
the fulfillment of the duties and responsibilities of a member of the Commission; or

(c) Person is a:

(1) Member or officer of the Tribal Council; or

(2) Judge in any Tribal Court.
(Ord. No. 238, 7-24-1996)

Sec. 16-2.05. No financial interest in gaming.

No Commissioner shall have any direct or indirect financial interest in any gaming operation.
For purposes of this section, indirect financial interest shall not include ownership of any
mutual funds which hold stock in a publicly traded company but shall include direct
ownership of such stock. No Commissioner may accept gratuities or any other thing of value
from any licensee or applicant. Commissioners may not gamble in any Tribal gaming
establishment.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.06. Compensation of Commissioners.

Commissioners shall be compensated at a rate to be established annually by the Council.
Commissioners shall be reimbursed for actual expenses incurred on Commission business,
including necessary travel expenses.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.07. Meetings.



(@) Regular meetings. The Commission shall meet at least once a month at the
Commission's main office or at any other designated meeting place.

(b) Special meetings. Special meetings shall be convened by the Commission Chair as
necessary to carry out the official duties of the Commission. Notice of each special meeting
shall be given by the Commission Chair by telephone or mail to each Commissioner. Notice
shall be received at least 24 hours in advance of such meeting and shall include the date,
time and place of the proposed meeting.

(c) Emergency meetings. An emergency meeting may be called by the Chair of the
Commission with less than 24 hours' notice; provided, however, that the Chair of the
Commission shall use best efforts to ensure that all Commissioners are notified of such
meeting, with as much prior notice as possible under the circumstances.

(d) Meetings open to the public. All meetings of the Commission shall be open to the public;
provided, however, that the Commission may, in its discretion, close any portion of any
meeting to the public when discussing any information which the Commission deems
confidential pursuant to the provisions of this chapter.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.08. Commission offices.

The Commission shall maintain an administrative office. Such office shall serve as the
Commission's main business office and shall be the site at which the Commission records
and documents are maintained and stored on a permanent basis. No individual except a
Commissioner or other authorized employee or agent of the Commission may possess a key
to or may enter any Commission office without the permission of the Commission. No
person may access such records except a Commissioner, a person duly authorized by the
Commission or an attorney for the Commission.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.09. Quorum.

A quorum of the Commission shall consist of three Commissioners. All decisions shall be
made by a majority vote of a quorum of the Commission, unless indicated otherwise in this
chapter.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.10. Organization.

The Commission may organize itself into any functional division it deems necessary, and
may alter such plan of organization as it deems expedient.

(Ord. No. 238, 7-24-1996)
Sec. 16-2.11. Recordkeeping.

The Commission shall maintain complete records regarding the following:



(@) Applications, financial statements, fingerprints, contracts, licenses, suspension
and cancellation notices and correspondences of all applicants, including
management entities or controlling shareholders, key employees, primary
management officials, gaming establishments and suppliers of gaming goods and
services (as required by section 16-8.01(g);

(b) Commission licenses;
(c) Meeting minutes from all Commission meetings;
(d) Compact compliance;

(e) Reports relating to customer disputes, complaints or other issues that affect the
integrity of the gaming operation;

(f) Commission budget and expenditures;
(g) Council communications and correspondences;
(h) Gaming device list pursuant to section 16-4.11 of this chapter; and

(i) Any other records or documents the Commission deems necessary or appropriate.
(Ord. No. 238, 7-24-1996)

Sec. 16-2.12, Reports.

The Commission shall make quarterly reports to the Council within 30 days after the end of
each quarter. Such reports shall contain the following information:

(@) Number and types of licenses issued during the previous quarter;
(b) Information regarding license denials, suspensions or revocations;

(c) Report of any events of noncompliance, breach or violations of this chapter, the
rules, the compact, IGRA, license or any other law or regulation; provided, however,
that these reports are not the subject of or relating to a pending investigation being
conducted by the Commission, or hearing before the Commission;

(d) A report of the Commission expenditures for the prior quarter;

(e) A summary of any Commission travel and training;

(f) All other information which the Commission deems relevant in order to keep the
council informed and current on all gaming regulatory matters.

Nothing in this section shall authorize or permit the Commission to provide the Council with
any information pertaining to a pending investigation being conducted by the Commission or
hearing before the Commission. All such information shall be kept confidential. Any willful or
careless breach of this provision shall present due cause for removal of the person from
office and a penalty of up to $5,000.00 for each offense. Claims of such disclosure shall be
presented to the Commission within 60 days of the act complained of, or within 60 days the
disclosure becomes known, whichever is later.

(Ord. No. 238, 7-24-1996)



Sec. 16-2.13. Budget.

The Commission shall establish a budget for its operations. It shall acquire such furnishings,
equipment, supplies, stationery, books and other items as it deems necessary or desirable
to carry out its functions, and incur such other expenses, within the limit of funds available
to it, as it deems necessary. Such Commission budget shall be funded as an operating
expense of the gaming enterprise with two-thirds of one percent of the gross gaming
revenue (win) but not more than $1,200,000.00 in any 12-month period to be paid to the
Commission. Any surplus remaining in the Commission's budget at the end of any budget
year shall be refunded to the gaming enterprise. The Commission shall establish an internal
budget which shall not exceed the cap earlier listed. If the Commission's budget needs
exceed $1,200,000.00 for any year, Commission shall seek or obtain additional funds from
the Council.

(Ord. No. 238, 7-24-1996; Ord. No. 431, 10-25-2000)
Sec. 16-2.14. Powers.

The Commission shall exercise all powers necessary to effectuate the purposes of this
chapter and all other powers provided for in this chapter. The Commission shall have the
power to promulgate rules pursuant to this chapter, for the operation of games and the
control of internal fiscal affairs of gaming operations and the conduct of all business
properly brought before the Commission. In all decisions, the Commission shall act to
promote and ensure the integrity, security, honesty and fairness of the operation and
administration of all gaming. In accordance with this chapter, the Commission shall have
the power and authority to deny any application for license, to limit, cancel, revoke,
terminate, condition, modify, suspend, or restrict any license, to make findings of suitability,
and to impose fines or sanctions for any cause deemed reasonable by the Commission upon
any licensee. The Commission shall conduct, or cause to be conducted, background
investigations on all applicants and licensees. The Commission shall hold administrative
licensing hearings under this chapter. The Commission shall have the power, upon duly
recorded vote, to grant limited waivers of the Commission's sovereign immunity status,
including the limited waiver of sovereign immunity contained in section 16-7.03 of this
chapter. Within the limits of its budget, the Commission shall employ and fix the salaries of,
or contract for the services of, such professional, technical and operational personnel and
consultants as the execution of the Commission's duties may require.

(Ord. No. 238, 7-24-1996)

Sec. 16-2.15. Promulgation of gaming rules.

The Commission may promulgate rules governing the conduct of all games authorized by
the compact or IGRA, including rules governing the equipment, (chips, cards, tiles, etc.),
used in such games. The rules of each authorized game offered at any duly licensed gaming
establishment shall be posted in a conspicuous location in such gaming establishment.
(Ord. No. 238, 7-24-1996)

Sec. 16-2.16. Promulgation of auditing and internal control rules.

The Commission may promulgate rules governing the control of internal fiscal affairs of
gaming operations as provided in article VIII of this chapter.



(Ord. No. 238, 7-24-1996)
ARTICLE III. EXECUTIVE DIRECTOR
Sec. 16-3.01. Qualifications; salary.

(@) The position of Executive Director of the Commission is hereby created. The Commission
shall appoint the Executive Director, and the Executive Director shall serve at the will and
pleasure of the Commission.

(b) No member of the Tribal Council, no person holding any elective office, nor any officer or
official of any political party is eligible for the appointment of Executive Director.

(c) The Executive Director must have at least five years of responsible administrative
experience in public or business administration or possess broad management skills and
have an MBA, 1.D., or other higher degree of education.

(d) The Executive Director shall devote his or her entire time and attention to the duties
imposed under this article and the business of the Commission and shall not pursue any
other business or occupation or hold any other office of profit.

(e) The Executive Director shall not have a pecuniary interest in any businesses or company
holding a license under this chapter or doing business with any person licensed under this
chapter.

(f) The Executive Director is entitled to an annual salary in the amount specified by the
Tribal Council.

(Ord. No. 238, 7-24-1996)

Sec. 16-3.02. Authority.

(@) The Executive Director shall furnish to the Commission such administrative and clerical
services and such furnishings, equipment, supplies, stationery, books and all other things
that the Commission may deem necessary or desirable in carrying out its functions.

(b) The Executive Director shall employ division directors that possess at least two years of
training and experience in the fields of accounting, investigation, law enforcement, law or

gaming.

(c) The Executive Director in pursuit of the attainment of the objectives and the purposes of
this chapter may:

(1) Direct and supervise all administrative actions of the Commission.
(2) Sue on behalf of the Commission.

(3) Make, execute and effectuate any and all agreements or contracts, including
contracts for the purchase of goods and services as are necessary.

(4) Employ the services of such person(s) as are considered necessary for the



purposes of consultation or investigation and fix the salaries of or contract for the
services of such legal, professional, technical and operational personnel and
consultants.

(5) Perform such other duties which he or she may deem necessary to effectuate the
purposes of this chapter.

(Ord. No. 238, 7-24-1996)
Sec. 16-3.03. Files and records to be maintained by; confidentiality of information.

(@) The Executive Director shall maintain a file of all applications for licenses under this
chapter, together with a record of all actions taken with respect to those applications.

(b) The Commission and Executive Director may maintain such other files or records as they
deem desirable.

(c) All information and data:

(1) Required by the Commission or the Executive Director to be furnished to them
under this chapter or which may otherwise be obtained relative to the finances,
earnings or revenue of any applicant or licensee;

(2) Pertaining to an applicant's criminal record, antecedents and background which
have been furnished to or obtained by the Commission or the Executive Director
from any source;

(3) Provided to the members of the Commission or the Executive Director or his
employees by a governmental agency or an informer or on the assurances that the
information will be held in confidence and treated as confidential; or

(4) Obtained by the Executive Director or the Commission from a supplier relating to
the manufacturing of gaming devices or gaming goods;

is confidential and may be revealed in whole or in part only in the course of the necessary
administration of this chapter or upon the lawful order of a court of competent jurisdiction.
(Ord. No. 238, 7-24-1996)

Sec. 16-3.04. Removal from office.

The Executive Director being hired by the Commission may be removed from office by the
Commission upon a majority vote of the Commission after a showing of cause.

(Ord. No. 238, 7-24-1996)

ARTICLE IV. LICENSE APPLICATIONS AND PROCEDURES
Sec. 16-4.01. Gaming license required.
The Commission is hereby authorized to issue all licenses for the conduct of all gaming
authorized under this chapter or any other license related to gaming which the Commission
may, by rule require.

(@) Persons. The following persons must obtain licenses as a precondition to employment in
or management of any gaming operation:



(1) Any management entity or controlling shareholder. Any person deemed a
controlling shareholder must comply with the same licensing requirements as if such
person were a primary management official; however, if any controlling shareholder
is a nonnatural person, such controlling shareholder shall be subject to management
entity licensing procedures;

(2) All primary management officials;
(3) All key employees;

(4) Suppliers of gaming goods and services. Any person who is a supplier of gaming
goods and services must comply with the same licensing requirements as if such
person were a primary management official; however, if any supplier is a nonnatural
person, such supplier shall be subject to management entity licensing procedures;
and

(5) Any other employee or class of employees as determined by Commission rules.

(b) Gaming establishments. Each place, facility, or location where gaming is conducted must
obtain a separate facility license from the Commission.

(Ord. No. 238, 7-24-1996)
Sec. 16-4.02. Standard for license.

Licenses issued hereunder shall be issued according to requirements at least as stringent as
those set forth at 25 C.F.R. §§ 556 and 558, and any amendments thereto, and also
according to requirements, at least as stringent, as those set forth in the compact.

(Ord. No. 238, 7-24-1996)
Sec. 16-4.03. Application for license.

(@) No license shall be issued under this chapter except upon a sworn application filed with
the Commission, in such form as may be prescribed by the Commission, containing a full
and complete showing, at a minimum, of the following:

(1) Satisfactory proof that the applicant is of good character and reputation, and is
financially responsible;

(2) If applicable, a complete description of the premises at which gaming will be
conducted;

(3) Agreement by the applicant to abide by all conditions of the license, this chapter,
the rules, the compact and IGRA;

(4) A separately sworn statement that the applicant has never been convicted of, or
entered a plea of guilty or no contest to, any of the following criminal offenses:

(i) Any felony, other than a felony conviction for an offense under subsection
(b), (c), or (d), within the preceding ten years; provided, however, that this
record limitation to the preceding ten years shall not apply to any applicant
which is a management entity or controlling shareholder,



(ii) Any gaming-related offense,

(iii) Fraud, misrepresentation or any other crimes of moral turpitude in any
context, or

(iv) A violation of any provision of this chapter, the rules, or any other
ordinance or rules of the Tribe or any state agency regulating or prohibiting
gaming; and

(5) The applicant's fulfillment of all applicable requirements of IGRA, all provisions of
this chapter, including, but not limited to, those in chapter 5, and the compact.

(b) No license shall be issued to any applicant who is determined by the Commission to be a
person whose prior activities, criminal record, reputation, habits or associations pose a
threat to the public interest or to the effective regulation and control of gaming, or create or
enhance the dangers of unsuitable, unfair, or illegal practices, methods, or activities in the
operation of gaming or the carrying on of the business and financial arrangements incidental
thereto.

(c) The issuance of licenses shall also be subject to the provisions of section 16-5 of this
chapter regarding background investigations.

(d) The following notices shall be placed on the application form for a key employee,
management entity, primary management official or supplier of gaming goods and services
before such form is completed by an applicant:

(1) "In compliance with the Privacy Act of 1974, the following information is
provided: Solicitation of the information on this form is authorized by 25 U.S.C. 2701
et seq. The purpose of the requested information is to determine the eligibility of
individuals to be employed in a gaming operation. The information will be used by
the Commission, the State of North Carolina, and/or the National Indian Gaming
Commission members and staff who have need for the information in the
performance of their official duties. The information may be disclosed to appropriate
federal, Tribal, state, local, or foreign law enforcement and regulatory agencies when
relevant to civil, criminal or regulatory investigations or prosecutions or when
pursuant to a requirement by a Tribe or the National Indian Gaming Commission in
connection with the hiring or firing of an employee, the issuance or revocation of a
gaming license, or investigations of activities while associated with a Tribe or a
gaming operation. Failure to consent to the disclosures indicated in this notice will
result in a Tribe's being unable to hire you in a primary management official or key
employee position.

(2) "The disclosure of your social security number (SSN) is voluntary. However,
failure to supply a SSN may result in errors in processing your application.

(3) "A false statement on any part of your application may be grounds for not hiring

you, or for firing you after you begin work. Also, you may be punished by fine or
imprisonment. (18 U.S.C. 1001)"

(Ord. No. 238, 7-24-1996)
Sec. 16-4.04. Required application forms.

(@) Each individual applying for a license, whether as a primary management official or key



employee, and any person who is subject to a background investigation in connection with
an entity application for a license, shall be required to complete the following forms:

(1) Application for gaming license by individual, if applicable;

(2) Personal history record, with attached personal financial questionnaire, including
statement of assets and statement of liabilities;

(3) Two complete fin