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Lettie McSpadden, Prof. of political science, Northern lilinois University, 1995
-(in Environmental Politics and Policy) . - S - ‘
. ‘ éﬁt the beginning of the environmental decade, environmental activists
’ - made the conscious decision to take their acmmdsm_ou's
that lobbied ongress for new public laws controlling pollution and con-
scrvi.nE natural resources clicved they fgcded to monitor the administra-
@ tion of those laws and wrote into them provisions for citizen suits to help.
egforce the substantive Zequiremenss. Recognizing the success that 0-
‘;:""D nomically powerless groups, spch as civil rigts activigts, had bad in the

judicial arena, aworneys with environmental values arpued that the

R ?J‘(' courts offered the ising forum for achieving their licy goals
. ks (Sax, xgyEEda? angR.hcingold, 1971). )
. Since that time critics have argued that courts are peculiarly unsuited

for making the trade-offs necessary for comprehensive policy formulation
(Glazer, 197s; Horowitz, 1977; Melnick, 1983). Liberal critics have argued

5

that it wastes resources to take such issues into court, and judicial decisions
Ar often do not have the intended effect on poli (Rosenberg; 1901). Alter-
W}y native methods for resolving environmental conflicts; such as mediation, -
fofe, have been recommended by many analysts on the grounds they are less ex-
pensive, timc-consuming, and conflictual (Lake, 1980; Susskind et al., 1983;
Harter, 1982). '

‘ Sugzsortcrs of courts as golicxmakcrs, hwer, contend that courts are

! c’sEtccn y suited to uphold principles and valucs that are oEcn !ost s1§t of
in the political arena (Chayes, 1976; Stone, 1974; Zemans, 1983). oreover,

' some judges, as well as scholars of court processes, argue that judges are ges are
becoming more capable of admy istering new policy and Andin, compro-

mises through mediation (Wald, 1085, Some of them are skeptical rcgard-
ing the outcome of negotiated sertlements especially when the parties are

-not cqually powerful (Fiss, 1984; Amy, 1087). It is the pmpch of this ¢hap-
ter to examine the record of environmental policy making in the courts for
the last twenty years and to suggest some additional types of research that

might be undertaken in the future: ~ 2 bz -24=3 Rodole,
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Jeffrey Segal and Harold Spaeth, Prof.'s of political science, SUNY_ Stony-Brook and Michigan
State University, 2002 R
u#G:Su remen;)ourt and the Attitudinal Model Revisited

_ !
@elatedly, justices are virtually immupe from politica] accountabil;

Congtess cin impeach Su justices, but this has happened

only once and the Yote to remove fajled .2 The Court’s 3

N2l

Harlan in 1959, reversed previously unpopular decisions in the face of

threats by Congress, but such examples are rare indeed, Moregver, while
the Presideng appoints the justices, he has no authority oy
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Terri Jennings Peretti, Prof. of political science, Santa Clara University, 1999
- (In Defense of a Political Court) » .

~

&As a matter of logic, the Court does indeed seem to lack any obvious _
sources of power and legitimacy. As Mondak and Smithey simply state the

- matter, “The Supreme Court is an inherently weak institution.”™ This weak-
ness derives from the fact that the Court can rely on neither an electoral
connection nor funding and enforcement mechanisms for insuring comph- @
ance and ongoing political support. Why is it then that the Court is permia.
ted to endure as a significant national policymaker, particularly when it often vl.r\*
acts against the desires of the majority and other powerful institutions? Mr‘k’l

- The traditiopal answer offered is the special status of the Court in the e,
;&b_]y_:;-ggd, As Adamany and Grossman explain, “Legal Realists and politi-
cal scientists in the 1930s argued that public reverence for the Constitution
is rooted in psychological needs for stability and security in human affairs
and in the powerful hold that constitutional symbolism has on the American ‘)&W
mmd nind. This reverence in turn transferred to the justices of the Supreme
Court, as interpreters and protectors of the sacred Constitution.”

" This “judicial symbolism” or “sancrosanctity proposition™ thus argues that

pubhc support for the Court, even for its unpopular decisions, is insured by
ifs connection to a powerful symbol, the Constitution. Public support is fur-
ther assured by expectations of judicial infallibility and impartiality. These
expectations arise from the lack of electioneering-or-partisan campalgmng

on the part of judges and by the outward symbo judicial dec1s10nmakmg

(e g-» the robes, the grandeur of the courtroom, secrecy), whmb.mspmc_am
and respect. i

To conventional legal scholars, certain’ normatwe unphcatxons follow. To.

the extent that the Court fulfills those “mythic” expectations, it will continpe

— to receive the public support and confidence necessary for carrying out its

often unpopular role of enforcmg! reaL.%amiﬂleruke{gl_________gf_l@._ngMhe
arbitrary will of the majority. 2 ov — © . Tobe®

—— . - c. -

@8
QCAama Initial e - -
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Arthur Miller, “Toward Increased Judicial Adtivisin:The I-jolitical Role of the Supreme Court,” 1982

IMy proposal is to make the Supreme Court into such a council, but with a
broader focus. Not only presidential but Congressional actions would be sub-
\ mitted to it before promulgation—plus, of course, its traditional function of
nf hearing the complaints of individual persons about governmental action. The
d Court as Council of State {or of Elders) would not necessarily have a veto on
fo\“'](g proposed policies. Rather, it would insure that all aspects of a proposed policy
o("‘ had been thought through and given due cénsideration. The Court as
~ Council would not, of course, be a set of philosopher-rulers in P’ ato’s sense of
the term. Its function prior to policies going into effect would be advisory. But
when any policy was issued, and complaints arose, it would then revert to its
historical function of subsequent judicial review and determine whether the
governmental action was in accord with constitutional principles. To be more
specific | draw on an analysis by the late Emile Benoit:_)

loocts O\W‘a"- Fo\fC_S

. Stephen Powers and Stanley Rothman, research associates, Smith College, 2002
-(“The Least Dangerous Branch? Consequences of Judicial Activism”) '

fn the 1960s, as public interest advocates and the courts began to perceive too
ortable an association between various agencies and regulated industries, the
ourts essentially independently transformed the meaning of the APA by adopting
B “hard-look” standard of review. The public’s eroding confidence in the executive
’ nch and the intention of Congress to reassert its authority over public policy ar-
oth old and new came after the judiciary’s own housecleaning efforts, not be-
By the 1970s the courts had already substantially altered the application of
‘APA by subjecting agencies to-more intense scrutiny. As-political scientist R.
 Melnick explains it, the federal courts “increasingly have read the Adminis-

tive: Procedures Act and other federal statutes to guarantee a wide variety of
the right to participate directly in agency deliberations as well as to bring
gheir complaints to court. . . . Second, in reviewing the reasonableness of agency
n under the Administrative Procedures Act, the courts have increased the bur-

den on the agencies to explain the rationale for their decisions and to demonstrate

that they have considered other policy options” (Melnick, 1983:10-11). This has a
profound impact on agencies in the sense that in their rulemaking efforts they must
.be continually prepared to justify their activities before the courts. The courts thus
have become the forum in which interest groups exercise enormous influence over
.public policy (Kerwin, 1994). Congress and the federal judiciary have continued

+ to actively encourage this participation through a number of important procedural
reforms initiated in the past several decades‘._'
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Stuart Feldman, editor, Boston College Environmental Affairs Law Review, Summer 1991
(Boston Coliege Environmental Affairs Law Review, p. lexis)

rHavinﬂg decided that equitable reliet is necessary or app_ropriaté, a court may
maintain jurisdiction over the dispute to review sua Sponte any changed facts
or the terms of its order. n55 A court does not need to reserve explicitly its

the facts, or in the defendant's attitude and behavior, may |
modify or dissolve its order, n59 @

During the time between g court's decision actively to oversee the
enforcement of the remedy and the court's determination that future
defendant misconduct is unlikely to occur, a court may turn to its agents for
help. To effectuate its decree a court may desire impartial fact-finding n60 or
a judicial representative's presence within the defendant's [*818]
organization. n61 Indeed, a court may decide to usurp Mmanagement of the
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Arthur Miller, “Toward Increased Judicial Activism:The Political Role of the Supreme Court,” 1982

/An even greater role beckons—and is possible. I do not say that the Court
will move to a function such as that outlined above, but do say thhat the
dJustices can and should make the attempt. As an integral part of an “aristo-
cracy of talent,” they can deal with areas such as the following:

First: The Justices can help formulate a new public philosophy, in Benoit's
sense of a dynamic equilibrium. This course will mean, at the very least, that
the pragmatic temper must give way to a conscious philosophy or ideology.

Christian ethic of man’s dominance over nature and nature’s cre

longer prevail, _ :
Second: The Justices can, as has already been suggested, help to alleviate cowdf @

some of the shortcomings of the pluralistic political order. The need is for

public- or national-interest decisions. In the context of particular litigation, or /

at the request of somie official to render an advisory opinion, the Court could

erect a standard that wouid help Americans move toward a conservation/

simplification ethic, “In ordinary circumstances voters cannot be expected to

transcend their particular, localized and self-regarding opinions,” Walter

Lippmann told us.' I that be so, and I think it is, the task of the Supreme

Court becomes obvious—determ’ine what the larger interests of the.com-

riding. Rather, it is to note that human dignity for individuals is only possible
within the confines of a harmonious social order. As Emile i

id; yis precisely what is not likely to characterize any nation,
including the relatively free or open nations of the West, in the future. Sir
Henry Maine, writing in 1886, knew that: “the actual history of popular
government since it was introduced, in its modern shape, into the civilized
world,” does “Jittle to support the assumption that popular government has

characterized by great fragility, and that since its appearance, all forms of
government have become more insecure than they were before.”1%® That
modern American government has “great fragility” cannot be gainsaicl_.J
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Daniel Solove, lowa Law Review, August 1999
(p. lexis nexis)

The assumption that meaningful critical inquiry is tantamount to an invasion of discretion is founded on the improper association of
critical inquiry with Lochnerism. The Lochner Court barely engaged In a critical analysis of the facts supporting the necessity of the heur
restriction for bakers; instead, it just made the conclusory statement that there were none. This is not critical inquiry. Ideally, critical
inquiry does not impose a fixed canon of beliefs and principles on the. judgments under review; rather, it is process of openminded
exploration. Critical inquiry does not have to be a stifling skepticism, one that annihifates all laws and policies in its presence.
Notwithstanding the deference he advocated, Justice Brandeis displayed a sophistication in analyzing facts that serves as a good
example of how the Court should have approached New Deal legislation. n389 Thus, the deference principie -- that judges should refrain
from injecting their own personal ideologies into their constitutional interpretation -- is quite compatible with critical inquiry. Courts can
[*1020] remain critica! without substituting their judgment for that of experts and officials. Courts can be sensitive to the needs of
officials and institutions while simultaneously engaging in a vigorous critical inquiry into their judgments. Experts serve as a wonderful
resource In the process of critical inquiry because they are enmeshed in the actual practical difficuities of institutions, steeped in the
facts, and constantly aware of the needs and concerns of practice. Nevertheless, courts must remain critical of the expert. Courts should
prevent experts and institutions from claistering themselves from the rest of the world, keeping their fields insular and impenetrable.

Courts should force experts to engage in a dialogue with the nonexperts. Judges must remain wary of blind acceptance of authority and
subject everything to constant critical Inqulry:v

Deference is the negation of critical inquiry. Deference assumes that judicial review via critical inquiry into empirical evidence is
equivalent to judicial legislation and the imposition of judicial ideology. By making this equivalency, critical inquiry of facts is banished
from judicial review. Deferential review merely becomes a form of additional legitimacy, a judicial stamp of approval for the decisions

made by government officials in the bureaucratic state. n393
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Stephen Powers and Stanley Rothman, research associates, Smith College, 2002

(“The Least Dangerous Branch? Consequences of Judicial Activism”)

F 1 defense of legal realism, which we discuss in chapter 1, advocates of contem-
porary judicial practice point out that absent judicial interventions, the political
process would be even more vulnerable to overbearing majorities. Jesse Choper
“argues that the Supreme Court remains weak in spite of its review power because
Cewmiermajoritarian rulings are likely to face intense resistance and the court loses
- prestige the more it runs against political tides. Yet he contends that judicial re-

view remains a necessary component of an imperfect democratic system. If “judi-

. cial review were nonexistent for popularly frustrated minorities, the fight, already

lost in the legislative halls, would have only one remaining battleground—the

v streets .. . the alternatives to judicial review for individual constitutional rights are

’ _ either disobedience of the law or discontented acceptance” (Choper, 1980:128).
‘ Thus episodic discontent with the Supreme Court is a sign of systemic good health

" provided the judges do not go too far for too long. In the interim, far from hinder-
- ing the political system, the Court provides further possibilities for democratic
¢ leaming p | |
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. Leonard Townsend, J.D. candi
- (p. lexis nexis) - candidate, Fordham School of Law, Fall 1999

Cauriously, while other environmental statutes allow p‘réctusion of citizen '
‘suits either for actions in a court or through administrative proceedings, @t/\\~1
n100 section 1365 only refers to “courts" and no other express alternative.

<
n101 Nevertheless, courts have still had some confusion as to [*95] what P

the meaning of the words "in a court" is, even though the words are )
expressly stated in the statute. n102 - _ cXy

In an early case of first impression, n103 the court in Baughman v. Bradford. 59;\5
Coal Co., n104 acknowledged that "generally, the word ‘court' in a statute is w{
‘held to refer only to the tribunals of the judiciary and not to those of an Y
executive agency with quasi-judicial powers." n105 The Third Circuit was
concerned, however, about the perceived necessity to “provide for citizens'
suits in a manner that would be least likely to clog already burdened federal
courts and [be] most likely to trigger governmental action which would
alleviate any need for judicial relief.” n106 Thus, for the practical justification
“of easing clogged dockets of the federal courts, the court in Baughman set
aside the plain language of the statute, n107 holding "it follows that to
constitute a 'court' in which proceedings by the State will preciude private
enfotcement actions under [the Clean Air Act], a tribunal must have the
power to accord relief which is substantially [*96] equivalent to that
available to the EPA in federal courts under the Clean Air Act." n108
- Consequently, Baughman adopted-the "Alice in Wonderland" approach to
- statutory interpretation. n109

Conversely (and thus more toward ‘classical' statutory interpretation), in

Friends of the Earth v. Consol. Rail Corp. n110 enforcement actions by the
State culminated in consent orders. n111 These orders were posited by the
defendant to be the "functional equivalent of a diligently prosecuted action in
a court and therefore [they should] [*97] operate to bar [citizen-plaintiff's]
suits" n112 as inspired by the Baughman n113 decision. While the court felt
the facts in the Friends of the Earth ¢ase did not meet the Baughman test,

~ this was irrelevant because the court held that "the language [i.e. the words
"in a court" was] clear and unambiguous, [and thus] judicial inquiry is
complete n114 except in 'rare and exceptional circumstances' . . . [where]

_‘only the most extraordinary showing of contrary intentions from [the
legislative history] would justify a limitation on the plain meaning of the
statutory language.™ n115 Although the court recognized the obvious
danger that unlimited public actions might disrupt the implementation of the

" Act and overburden courts, n116 it nevertheless stated that "Congress
made clear that citizen groups are not to be treated as nuisances or

" troublemakers but rather as welcomed participants in the vindication of
environmental interests.” n117 Thus, a “court is a court and an
administrative consent order is no't;‘)
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tics, p. lexig) - TS University of Wisconsin, 2001

- éTbe Role of the Courts Much the same argumeﬁt applies to the courts. Ew/;en

‘ b . . —_—
: zicz’rﬁ Pres1de:nt Reagan assumed office, environmentalists had come to rely -
Y on using the federal courts to pressure reluctant execuﬁv’eﬁm‘cr—a €S0

implement the tough new statutes adopted durg
: £ ] uring the 1970s. They continued to -
O S0 where their resources allowed throughout both the BsusThhe dctéri.tmu -
ministrations JO’Leary 1993 7 McSpadden 2000 Trvny: mtp ¢
tection of old-growth forests in th . o

L e Pacific Nort :
place in the federal courts, with ei ) hwest, for €Xam le, has taken

e oot nmentalists or the logging indu.
feea 1;;14;HE zg_mmlstratl‘i'le plans that sought to balance competin interests (;l;rfy
. ironmentalists won an important i .
U.S. Supreme Conri v : Ot victory in early 2000 when the
oted 7 to 2 ]
whold 102 in the case ot Friends of the Earth v. Laidlaw tg .

Citizen suit”

ACt 2 : ong been oppose i
= t D Yy business and conserva-
= :rlggz;e;;rgzgtl_lps. By permitting such a “standing to sue,” the Court keptrt‘;?e e
_ 1tizen groups trying to pressure fede: [
sLYe enforcement of environme;: e T000] e dgsres-
en neal 1aws [Greenhouse 2000) > 77 Towe

Cxns B . PR .
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Stuart Feldman, editor, Boston College Environmental Affairs Law Review, Summer 1991

{Boston College Environmental Affairs Law Review, p. lexis)
/

(‘Congress also has recognized, however, the judiciary's traditional role in
balancing the equities of particular controversies and fashioning precise,
coercive remedies to abate the public endangerment posed by environmental

O hazards. Courts hold inherent constitutional powers, in addition to statutory
authority, to review the environmental regulatory decisions of other branches
@ of government and to furnish injured parties with meaningful redress. To
\wfy satisfy these duties, courts may provide for themselves the meansto _
Qut ascertain and implement the most feasible decrees.

3y ® Although often decried by litigants, judicial references to special masters and
post-judgment monitors do not tarnish the courts, but offer a mechanism
through which the courts can assume oversight and supervision of
recalcitrant poliuters. The judiciary thus becomes [*840] a viable
supplement and alternative to administrative action for extensive and
continuing environmental redress. As in administrative decisions, however,
the creation of a remedy may be as critical to the litigants and the public as .
the determination of liability, and the fullest airing of the merits of a remedy
may occur before an agent rather than a court;_s
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Robert Percival, Prof. of Law, Lewis and Clark Law School, Sept. 2002
(p. lexis nexis)

YWhﬂe. Congress used to be the primary arena for those seekipg to change
the erwironmental laws, today environmental lawyers increasingly turn to the

courts. As a result, efforts to protect the environment now confront
constitutional challenges at seemingly every tutn, These challenges deserve
serious attention because of their constitutional dimensions, even if they

. have not yet substantially altered the fabric of environmental law.

Too often today the Constitution is viewed only as a product of the latest
(g&ﬁ decisions of the United States Supreme Court. Our understanding of its

meaning has become dependent on the complex architecture of case law -

developing and applying specific doctrines as sach new controversy arises, it
ens o useful to step back from this mindset to examing the overall consequences
CoeskY. of the Court's decisions for society's ability to protect the environment.

This Article assesses the implications for environmental law of this changing
constitutional landscape. It begins by reviewing constitutional history through
the lens of environmental concerns, highlighting some forgotten episodes
that provide valuable insights into current controversies. The Article
concludes by discussing how to promote greater harmony between

environmental values and the concemns on which our current constitutional
architecture is founded.

Harmonization of environmental and constitutional values need not require
abrupt change in existing constitutional understandings. The entire enterprise
of constitutional interpretation is itself an effort to harmonize tensions
between competing, but constitutionally important, interestf'._s

\
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Stuart Feldman. editor, Boston College Environmental Affairs Law Review, Summer 1991

(Boston College Environmenta| Affairs Law Review, p. lexis)

d
B. The Public Weifare as an Element in Equitable Balancing ‘

[;nother distinctive cha'racte‘ristic of equitable remedies is judicial concern for

o
b

w,

the effect of a court's decree on community interests. After determjnjng .
liability, a court faces two difficult decisions: first, whether to grant injunctive
relief; and second, how to tailor the terms of its order and the scope of the

order's intrusiveness. In both decisions, a court will balance the social value
of the tortious or unlawfyl activity against the complained-of injury. n29

Because the courts believed that the public generally benefited from

defendants' enterprises, however offensive, traditional equity doctrines

hindered private actions to enjoin defendant businesses. n30 [*815] Courts

still recognize that socially éncouraged commercial ventures incidentally may
¢ Present environmentalj dangers, or that Mmunicipal agencies that fulfill

necessary functions may operate, at least temporarily, outside of statutorily
mandated standards. n31

QUUv® Some early equity cases recognized, however, that the public's right to a

clean environment may outweigh even large commercial projects. In Georgia

V. Tennessee Copper Co., n32 the state of Georgia asked the United States -

Supreme Court to enjoin two copper smeilting factories located near the
Georgia-Tennessee border. n33 Gases emitted from the plants created acid

The Court limited the sulphur content percentage permitted in defendant's
waste fu

The Court further ordered the defendant to keep detailed daily records, and
to provide unfettered access to its facilities to a Court-appointed inspector.
n38 The inspector reviewed the defendant's Operations biweekly and
measured the continuing impact of the pollution on Georgia farmland. n39

Tennessee Copper illustrates the judiciary's willingness to become deéply
involved in a.corporate defendant's business when less intrusive solutions

|
mes and specified the maximum allowable amount of emissions. n37

| Z
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Lincolr) Davies, associate, Steptoe and Johnson LLP, 2000
(p. lexis nexis): ~ _ '

Today, an adti'\f/ist Court led by a narrow conservative majority is reshaping
constitutional law to limit federal power, bolster state sovereignty, and
C¥ increase protection for property rights. These decisions should not serve as
@ vehicles for undermining environmental protection if the Constitution is
properly understood. Federal power to regulate activities that may cause
eav[Cenvironmental damage should not be at its lowest ebb when exercised to
protect resources like endangered species that are in the greatest peril. The
_ judiciary, which once played a significant role in defending states' sovereign
rights to protect against environmental harm, should appreciate the causes
and consequences of our legal system's shift away from a private law model
to the modern regulatory state. One hopeful sign is that each time the
Supreme Court has confronted an opportunity to dismantle fundamental
elements of the federal regulatory infrastructure that protects the
environment, it has refused to do so0. n433 Our Constitution, which was
~created at a time when the United States was a fledgling, largely agrarian
nation, should continue to adapt to the needs of a vast, modern nation with
- an integrated national economy and a strong public commitment to protecting
against environmental harnl_) ' - :
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Stuart Feldman, editor, Boston College Environme:
. (Boston College Environmentai Affairs Law Review

ntal Affairs Law Review, Summer 1991
» P. lexis)

E‘his case lllustrates that a court's choice of a remedy may be as critical to
the litigants' interests and the public weal as the substantive conduct rules
, that establish polluters' liability, Whether acting pursuant to centuries-old
C()ﬁ common law doctrine n3 or recently enacted environmental statutes, n4
o~ federal courts, n5 using their equitable powers, [*810] must forge
@ appropriate remedies to proven and continuing violations of law. né

&&( To assure meaningful redress, federal courts may appoint judicial agents,

< such as special masters and post-decree monitors, n7 to gather information
impartially that a court may use either to craft injunctions or to survey -
defendants' compliance with a decree. n8 Courts have supervised, through
judicial delegates, state and municipal facilities to protect individuals' federal
constitutional rights to fair housing, n9 unprejudiced public education, n10
and humane treatment in custodial institutions. n11 Complex environmental
suits, dominated by concerns for the public welfare, also present compelling

grounds for continuous judicial supervision of a recalcitrant polluter's
operations. : '

' Nonetheless, courts have hesitated to adopt such an active manner in
- environmental enforcement. As non-majoritarian and generalist bodies, n12
courts are unwilling to intrude on the institutional prerogatives [*81 1] of
administrative agencies, which have been designated by Congress in many
statutes as the primary authors of environmental policy. n13 Some courts,

therefore, have limited their role to reviewing procedural fairness in agency
rulemaking and adjudication. n14

When courts have exercised continuous.guidance in the post-judgment
resolution of environmental disputes, they may have acted at the request of a

- regulatory agency or a regulated entity. Several municipalities, for example,
have conceded their inability to Gperate their sewage treatment plants in -
compliance with federal Clean Water Act pollutant discharge standards n15
and have invited judicial supervision as a palliative to the political bickering
that stymied remedial efforts. n16 in other cases, polluters have attempted to
evade environmental liabilities by transferring assets to subsidiaries or shell
corporations n17 or otherwise have displayed their unwillingness to adhere to
the court's orders. In these egregious circumstances, courts have supplanted
the defendants' management by imposing receivership. n18

More commonly, however, the defendants' environmentally injurious
operations have high social value, or produce goods or services that are
essential to the local or national econornies. n19 The equities [*812] of
these cases dictate against immediate or total abatement. Rather, they -
suggest the need to revamp the polluters’ procedures. In other environmental

Suits, litigation may reveal that state or federal reguiatoty agencies failed to
restrain defendants' proven wrongful conduct and that defendants’ operations
raise the-specter of recurring harm. n20 The value of prospective injunctions
and judicial oversight through court-appointed agents is most visible in these
instances. By maintaining an active posture in the post-judgment phases of
litigation, courts insure effective relief to injured plaintiffs and to the public,
thereby performing their statutory duties and acting within their traditional
equitable role_._\ ' '
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Lettie McSpadden, Prof. of political Science, Northern llinois University, 1995
(in Environmental Politics ang Policy) - ’

Ways grearly facilitated these lawsuits, 5 reports mom'toring effluents are Gt“’
required and Provide specific evidence of foncompliance ¢y, courts can ?ifv\fﬁ.
casily accept. The Supreme Court interpreted he Clean Waee, Act to pre.

Vent citizens frapm suing for violations thae have beep corrected (Wolter,

1989). Even though industry may avoid 5 fine, a citizen Suit may éithe, en-
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Lincoin Davies,

associate
(p-lexis noxiy 8, Steptoe and. .Johnson LLP, 2000

While the Civil Rights Act of 1964 and the Clean Air Ac 0
_ { : t of 1970 shared
Importance _to their fMovements as symbols of landmark legislation but

provisions through a unique blend of administrative action iti i
ions t ) and citizen suits.
The Civil Rights Act's public accommodations title ize

to seek inj‘unctive relie?f, along with authorizing the Attorney General to

- action, n579 alfhough the.equal opportunity i
.‘ ‘ . _ y employment title employs
% enforcement provielons sitmillar to ascommodations title. n580 Likpew)ilse, the

Cu‘\\

Clean Air Act of 1970 provided for state enforcement of émissions standards,
with EPA ensuring state compliance, and allowed citizens to sue EPA "where
there is alleged a failure of the Administrator to perform any act or duty under
this chapter which is not discretionary with the Administrator.” n581 ,

Although these statutes' mechanisms for enforcement serve clearly important
purposes in effectuating the goals of the laws-segregation in public
accommodations disappeared almost overnight after the Civil Rights [*303]
Act's passage, n582 and the Act's federal assistance provision serves as an
important tool for environmentat justice advocates today n583-the
implications these provisions had for civil rights and environmental activists

-were perhaps even more meaningful because of how they helped shape the
evolution of the mavements. Indeed, the administrative enforcement
provisions bestowed great benefits upon those interested in civil rights and

- environmental protection, but they did not further empower the movements.
The Acts' citizen suit provisions, on the other hand, armed the movements
with additional legal ammunition; the activists could now themselves seek
enforcement of statutes, and thus increasingly petition the legal system for
redress. However, the importance of these provisions to each of the
movements likely differed. For civil rights activists, bringing lawsuits was
nothing new. They had long done so, and now the Civil Rights Act changed
the substance n584 of the claims but not their forum-the Act left the
oppressed still appealing to the oppressor for relief. For environmentalists,
however, the idea of bringing citizen suits to protect the environment was an
entirely novel approach, resulting in increased citizen involvement in use of
law to protect the environment- and potentially helping to further sustain,
forge, and advance the movement as a whole. n583

|6
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Lettie McSpadden, Prof. of political science, Northern filinois U

(in Environmental Politics and Palicy)

£ Enforcement ’of the Clean Water Act oc,cm:s in two Phascs. In the first
EPA sets effluent standards for each industry based on current pollution re-

duction technology. In phase two EpA or an EPA-authorized state agency

1977; Schoenbaum, 1981; Findley and Farber, 1901).

Industry has challenged the discretion of rpa before federal courts at
all of these stages. Industry attorneys began with procedural challenges,
arguing that EpA had not provided an appropriate hearing or sufficient

niversity, 1995

S.
Csts
93(.\&

notice to interested parties to comment on the regulations. EpA was able =n

benefits to the community brought about by cleaner water. In serting best
available treatment, Epa had only to consider cost along with other factors
(Appalachian Power v, Train, 1976). > 9 Tolbre
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ssoc. Dean, Northweste '
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|’The availabifity of injunction, n159 an extraordinary remedy, n160 depends
upon the application of broad equitable principles. n161 Although the A
procedural distinctions between actions at law and suits in equity are j“ g
abolished, n162 the substantive distinctions are not. As a result, "[tlhe
equitable doctrines limiting availability of equitable remedies, such as clean
hand§ or no adequate remedy at law, remain." n163

An ir:fhncti_on may be mandatory or prohibitory in form. The former orders the
performance of an act, resulting in a change of the status quo; it is stayed
pending an appeal. n164 The latter directs that action net be taken, thus

preserving the status quoj it is not stayed pending an appeal. n165

* Injunctions are available only to protect against "future unlawful conduct,”
and the burden is on the plaintiff to "show that such conduct is probable or
threatened." n166 In addition, harmless acts, although "irregular and
unauthorized," n167 do not warrant injunctive relief; rather, a private plaintiff
must demonstrate a "substantial and positive injury." n168 In fact, some suits
for injunctive relief have been allowed only when brought by the state or its

[*250] officers. n169_\

k- guuetion B

Stuart Feidman, edigor, Boston College Environmental Affairs Law Review, Summer 1991
(Boston College Environmental Affairs Law Review, p. lexis) :

‘ rWhether seeking redress for harm to private property or complaining on
behalf of the general public, environmental plaintiffs often request injunctive
relief from the courts. Injunctions are judicial orders that require defendants
to perform specific acts or to refrain from particular acts, under threat of fines c()'
‘or imprisonment. n21 Plaintiffs desire these tailored commands because they . OVC\
believe that monetary compensation will not vindicate injuries to their W
interests or prevent defendants’ further misconduct. n22 ’ @S

Injunctions are attractive to environmental plaintiffs because of their strength

and flexibility. n23 Backed by a court's criminal contempt powers n24 and

crafted to address specific past and future harm, injunctions can be molded KRYLA
‘to hait a defendant's operations completely, to reform the most injurious o
aspect, or to establish performance [*814] standards. n25 In contrast to

statutory remedies, which necessarily are designed for wide application,

Permanent injunctions are granted after an adversarial hearing and the

development of an evidentiary record. n26 Compared to administrative

remedies, injunctions are subject to fewer political and bureaucratic

pressures. n27 Creative injunctions ultimately may spawn legislative or

administrative guidelines. n28 \ ‘%
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(P. lexis nexis) ournal of Envirenmental Law and Policy, 1997

Article 1il of the Constitution of the United States provides that the Supreme
Court's judicial power extends to all cases arising under the Constitution and
g\( the laws of the United States, including cases of admiralty and maritime
¢S jurisdiction. n153 The Supreme Court has appellate jurisdiction in cases of
-t this nature. n154 The Constitution also states that the Supreme Court has
3},( original jurisdiction in all cases in which a state is a party. n155 Thus, the
s -Supreme Court had federal jurisdiction to review both landmark public trust
»J\“\(\ cases, even though lllinois Central was decided in federal court and Phillips
\ v’J) Petroleum was a state court judgment.
In addition to the constitutional basis for the Supreme Court having reviewed
these cases, n156 itis possible that the Court applied federal admiralty and
maritime law, particularly in deciding lllinois Central. n1 57 "The Court's
implication, that the reach of the public trust doctrine would be parallel to the
reach of the national government's admiralty jurisdiction, followed from
navigation being the primary subject of protection and regulation in both
contexts.” n158 In addition, Congress admits new states [*115] into the
Union as a matter of tederal law; n159 "thus, ... @ federal test of navigability
applies to issues of determining original state title in navigable waters and
their. underlying lands, and Supreme Court decisions are binding as to the

tests determining state title.” n160 })

9
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Jonathan Wight, Dayton Law Review, Spring 1994
(p. lexis nexis)

'rA fourth érgument favoring deference to the political branches is that courts
A, lack the power to implement theijr international law decisions. Although

Loy effective "sanctions® against international jaw violators are missing, nations

generally observe international faw. n313 A Preoccupation with sanctions is
" misplaced. n314 Nations will observe international law because they have an

\on interest in, among other things, reputation and orderly international relationsj
n315
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Jonathan Wight, Dayton Law Review, Spring 1994
(p. lexis nexis) ' :

rW'rth regard to judicial competence, one argument in support of judicial
deference is that the courts are ill-equipped to decide issues of international
law. n289 International law cases are infrequent and the sources of

international law are unfamiliar. n290 Hence, courts should defer to the - o\
political branches when issues of international law are raised. ~
[*1296] PN
The facts, however, are contrary. Although cases are infrequent, United ‘ .

States courts have played a prominent role in the development of

international law. n291 Also, American attorneys are well-equipped to argue Loav )
international cases before the courts. n292 Under the Anglo-American W’&
system, the attorney's role is that of advocate. n293 The attorney's duty '
incluaes familiarizing the court with the relevant legal issues in a particular

case. n294 Furthermore, the sources of international law are similar to

domestic sources of law, and thus, are not beyond the cognizance of the

courts. n295 For instance, the negotiating history of treaties is similar in form

to domestic legislative history. While cases may exist where relevant sources

of international law are truly inadequate rendering judicial abstention

necessary, the vast majority of cases present issues where the relevant law

is relafively séttled and the relevant facts are-available—n296 In cases where .

the relevant law is relatively settled, "deference poses the risk that the court

would adopt a rule that is contrary to the actual law; abstention may reflect

an unjustified abdication of responsibility." n297 Therefore, the argument that

judges should defer to the political branches because they lack expertise in
international law is wee_lf_.-\
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Lettie McSpédden, Prof. of political science, Northern lllinois University, 1995
(in Environmental Politics and Policy)

NEPA Cases

( The discussion about how much judicial review of administrative discre-
tion is appropriate often takes place within the context of the National
Environmental Policy Act (NEPA). In passing this law, Congress attempted
to reduce the tendency of nonenvironmental agencies to overlook environ-
mental values in making decisions. Formulators of NEPA hoped to achieve @
this result at two levels: through internal reform, by forcing agencies to
incorporate cnvironmental values into their thinking, and through exter-.
nal oversight, by informing the public and other agencies about projects ,Lh
under consideration and cliciting comments from them: Evaluation of the Qre.
effectiveness of NEPA has been mixed. Some observers have argued that
writing environmental impact statements (51ss) for government projects
has merely lengthened a process without making any substantive impact
(Fairfax, 1978). Other have observed some reform of the system (Liroff,
1976; Mazmanian and Nienaber, 1979).
Itis at the second level, external reform, that the courts enter the process,
because NEPA provides for citizen suits through which groups dissatisfied
with the B1s process may sue any government agency for shirking its duty.
Many who have analyzed the courts’ impact argue that only the courts’ in-
sistence on strict application of the law in the carly days of NEPA forced
many agencies to write Etss at all, and to take seriously the information con-

tained in them (Andrews, 1976; Liroﬁ',_ 1976; Anderson, 1973). During the
1970s various federal courts struggled with procedural questions regard-
ing NEPA: what constitutes a “major federal action” requiring an B1s, who
should write it, when it should be written, and what kinds of projects are”
exempt (Claff, et al. 1977; ABa Environmental Quality Committee, m&)ﬁ%
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| Cox, Former Special Prosecutor During Watergate, 1987 -

[Archibald, The Court and the Constitution, pg. 373}
I'The loss of independence would endanger the basic valu

C Ve

beyond the power of a majority of the people.
'x_l eives better tion than th itic

in 1 TOCESS. twastheCourtthatspo ¢ for the
conscience in Brown v. Board of Education while Congress and

the President were sile:,l‘tj)ag,

Similarly, judicial revtew provides better protection for the en-
during values that politicians too often neglect and of which the
people too often lose sight in the emotional intensity and maneu-
veriag of political conflict, especially in national crises. Individual
ibertics such as freedom of speech and guarantees of privacy are -

.. Or inadequately represented

. It was the Court that excised the cancer of

 legislativ, rtionment-when-incumbent legislators were per-

petuating themselves by refusing to act. The full impact of statutes
individual and minority ri i

experience. Judicial review in the years following legislative or
executive action provides what Justice Stone called “the sober
second thought of the community.;’ 7 2
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James Huffman, ‘A Case for Principled Judicial Activism,” May 20 1993
(http://new.heritage.org/Research/Legallssues/HL456.cfm)

(But we cannot decide every claim of liberty on an ad hoe
balancing in Particular cases. That would be the rule of man
(and woman), not the rule of law. Our solution to this problem
is rights. In the case at issue the rights question is whether the
employer.or landiord has the right to hire or rent to whom they
- &9 please or the Prospective employee or tenant has the right to
L § dress and appear as they please. A Positivist judge may ¢
& ¥ conclude that the D.C, ordinance settles the question in favor
<

to such regulation? Probably so, under established doctrine,

but it is just possible that we have it wrong, if liberty is our
standard.

24
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flike most other areas of government activity, judicial intervention is not wholly

good or wholly destructive when it is viewed in terms of the causes advanced. In -

part because it is judged more by the consequences of its doctrinl pronounce-
ments than fidelity to the letter of the Constitution, the judiciary has retained much

of its institutional legitimacy in the American polity. As James Q. Wilson astutely
observes:

. The court is a vitally important forum in which individuals can assert fundamental rights

and seek appropriate remedies, even (especially!) against administrative agencies. The
courts began the process of school desegregation, puta stop to some bestial practices in pris-
ons and mental hospitals, and have enabled thousands of ‘people to get benefits to which
they were entitled or ended abuses they were suffering. Without courts and lawyers skilled
atusing them some of these conditions might be far more common today. But like all human
institutions, courts are not universal problem solvers competent to manage any difficulty or
resolve any dispute. There are certain things courts are good at and some things they are not
so goad at. (Wilson, 1989:290)

More enthusiastic proponents of judicial activism argue that as the American state
expanded its authority, courts simply needed to retain a proportionate influence

- over the growing responsibilities of legislative and administrative institations. The

judiciary’s growth in power was necessary to ensure that it could continue to safe-
guard individual rights and protect interest groups and the public in an increasingly
complex and insular bureaucratic policy-making environment;)

research associates, Smith College, 2002
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Daniel Solove, lowa Law Review, August-1999
(p. lexis nexis) i o

v

rfgcﬂ,sdi?,?dﬂgfizgé'i';fa:,f‘s’ Cl;Ul’tS brovide a needed dimension to the large-scale focus of bureaucracy. Adjudication
instance where Jay affects o individuél ‘s azwesnt?t';/ ";h?i T}:king of policy at a highly individuated level -- the exploration of a concrete
change in institutions ang customs: ) ghts. As John Dewey observed, it is the individual who serves as the source of

Every invention, évery improvement in art, technological, military and political, has its genesis in the observation and ingenuity
of a particular innovator. All utensils, traps, tools, weapons, stories, prove that some one exercised at sometime Initiative in

deviating from customary models and standards. Accident played its part; but some one had to observe and utilize the
accidental change before a new tool and custom emerged. n388

Courts can force bureaucracies to focus more on the individual pers
concerns itseif with masses of empirical data and general broadly-appi
be abstract and Systematic in order to be useful. The immediate s

stories and anecdotal evidence, however, are quite important. Indeed, much can be learned from the individual experience -- much that
Is ignored by the statistician. By looking beyond this faceless data to particular individual situations, courts can observe new

potentialities for improvement and become aware of unforeseen problems. Ironically, it is often not reams of data and empirical evidence
that inspire pathbreaking discoveries and reforms, but inspiration from individual experiences.

In the contexts of the bureaucratic state, the courts can Initiate an effort to make institutions more democratic and humane, to force
officials to base their policies on the best empirical research of the day, to be guided by democratic values, to be more humbie and
skeptical of their own practices, and to continually look to individual [*1019] cases as well as to the big picture to form regulation. The
judiciary Is not the only Instrument that can effect this change, but it is a powerful one. The conception of the Judiciary that underpins
deference, however, overlooks these difficulties of bureaucratic expertise and ignores the positive potential of the judiciary. As a result,

this conception fails to provide a balanced and nuanced account of the relative competence of the judiciary vis-a-vis bureaucratic
institutions in the evaluation of factual evidence:_} .

26
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“A Case-for Principled Judicial Activism,” May 20 1993 ’

(http:/lnew.heritage.org/Research/LegaIIssues/HL456.cfm) '
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TWhy should the judiciary defer to the democracy, as Justice
Scalia would have it? Is the democracy threatened by an
occasional overreaching on the rights side? Did Lochner or
Griswold hamstring the democracy so that it could not perform
its constitutional functions? If we are to err, we should err on
the side of liberty. Who has the power in this business of
government? Do claims of individual right threaten the survival
of the community? Justice Holmes once suggested that
speech might on some occasions present a clear and present
danger to the survival of the nation, but those occasions have
proven rare indeed. All the evidence we have before us in the
form of pervasive federal and state regulation demonstrates
that government has no problem aggregating and exercising
power. Liberty has always been at risk in every society in the
world. If the courts have any role to play in preserving our
constitutional system, surely it is to side with liberty and the
individual. The executive and legislative branches of
government have done quite well on their own. §
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James Huffmqn, “A Case for Princi-ple& Judicial Activism,” May 20 1993
(http_://new.hentage.org/Research/LegaIIssueslHL456.cfm)

rThe Presumption for Democracy. In an odd sort of way,
conservative judicial restraintists have joined with John Hart
Ely in the belief that judicial review is rooted in the protection
of democracy. But why this persistent concern about
democracy? No doubt the courts will and should intervene to
halt governmental action that violates the democratic principle,
but do we do it for the sake of democracy? Is ours centrally a
democratic constitution? Is democracy the ultimate goal of our
system of government? Can anyone articulate a case for
democracy that is not rooted in some more fundamental
value? [ think not. 1 think democracy is, and, as Martin
Diamond has demonstrated, was in the view of the framers,
the least worst form of government. Remember, it is American
not to trust government. Not even democratic government.

' Have we forgotten Madison's warning of the tyranny of the
majority? The risks of tyranny are less in a democracy than in
other forms of govemment, but they persist nonetheless. Who
is there to guard against such tyranny but the courts? But if
the courts adhere to a judicial philosophy the fundamental
principle of which is deference to the democracy, the
tyrannous democracy will go unchecked. By definition it will
not be checked by the people. There is nowhere to turn but
the courts, and they, inspired by a simplistic philosophy of
judicial restraint, will have abandoned liberty for democracy
and community. Ironically, the conservative judges have laid a

solid foundation for the communitarian visions of the new
administrationﬁ

’5(‘&‘(»3 a risk, lexrts
Checis tytane g
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Coods al\Ways ou the side of Libarty

Coral Ridge Ministries, “Issues Tearing Our Nation’s Fabric,” 1997
(www., Ieaderu.com/issues/fabric/chap14.html) :

1{I‘hc-: issues favored by the courts almost always érr on the side of "liberty
without restraint," while religious principles and traditions are quickly
dismissed. In 1980 the Supreme Court ruled that the Ten Commandments
could not be posted in schools because it could bé dangerous to children.
f Such a poster, the justices ruled, ". . . may induce children to read,

meditate upon, perhaps to venerate and to obey the commandments.'j
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Wiomever their constituents might be, One can argue that the American
udiciary has not operated these mechanisms particularly well over the

{uegcities

saciate counsel, NYU Law School, 2003

Z Second, 1 think that the American polity has long realized that robust
judicia] power, if not actually necessary for the system to operate, is cer-
inly~Conducive to its operation. In one of his addresses in which he

- railed against purportedly illegitimate judicial power, Lino Graglia opined

that “there is no alternative to majority rule except minority rule™ This js
o, as the sayIng goes, the American Way.

I know of no better succinct description of the central operating princi-
ple of the American polity than what Robert Dah] termed the “Madison-
ian” conception of democracy:

What I am going to call the “Madisonian” theory of democracy is an ef-
fort to bring off a compromise between the power of majorities and the
power of minorities, between the political equality of all adult citizens on
the one side, and the desire to limit their sovereignty on the other.’

From our national beginnings, we have recognized—in principle at
least—as has no other nation on Earth that, if dreadful consequences are
to be avoided, majority rule cannot be a principle applied without re-
straint or exception, As we have seen, it was in fact the evil of “faction,”
when the latter came to constitute a majority, that the framers viewed as
the-central problem of popular government: -

Indeed, it was this facu‘éy‘us majoritatianism, an anomalous and frighten-
ing conception, for republican government, grounded as it was on major-
ity rule, that was at the center of the Federalist perception of politics. In
the minds of the Federalists the measure of a free government had become
its ability to control factions, not, as used-to be thought, those of a minor-
ity but rather those of “an interested and overbearing majority”“To secure
the public good and private rights against the danger of such a faction, and
at the same time to preserve the spirit and form of popular government?
said Madison, “was the great desideratum of republican wisdom s

As a nation, we have understandably never been wholly at ease with the
recognition that our society can produce “factions” that, when able to

command a majorit.y of the people’s representatives, will do harm to rela-
tzvel.y defenseless minorities and individuals. In the main, we are very re-
ceptive t? Ppoliticians who Pledge “'m a uniter, not a divider,” and it is not
forInothmg that the national motto is “E pluribus unum»
think, however, that, if we are honest, we must a ith Ol
Owever, that, ¢ s 1t agree with Oliver Wen-
gieeltly Holmes: “This taqg assumption of the solidarity of the interests of so- @
Is very common, but seems to us to be false.”” ste
it s S € false.™ We need not be as pes- &
oughgoing social solidar; in a polity that em, loys majori ¢ me

at minorities anq individuals will not infr . :
been treate, unjustly at the hands inhgm £qu believe that the .have

dture as was Holmes to adm

To my knowledge, no one has suggested a feasible way for a democratic !

thty to ensure the possibility that minority and individual interests will
¢ protected from majoritarasy Zcess—1I am positive that no one knows

how t(l:o1 ensl.;:'e the certainty that they will be protected—other than
o Iy WL _be protected . _O-leT thay
o gy . chanisms that resemble judicial review agd the tempering of

I application o) equuty.” Further, ] am unaware of any convine-
Ing argument that these mechanisms are not best operated by adj di

udicators
of

Sulateq OTNUAN Pressure to please 4

4
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Stephen Powers and Stanley Rothman, research associates, Smith College, 2002
(“The Least Dangerous Branch? Consequences of Judicial Activism”)

T

its rulings galvanize special-interest
groups. Brown sent a signal to groups like the NAACP and the ACLU to use the judicial
process to achieve what they could not through the politi

abortion decisions, likewise, fragmented the Court’
sions and often divided over its authority to decide major issues of public policy, special-in-
terest groups fuel political struggles at all levels of government. (O’Brien, 1986:300)

3
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James Huffman, “A Case for Principled Judicial Activism,” May 20 1993

(http://new. heritage.org/Research/Le'gaIlssues/HL456.cfm)

3o
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65 Cossen

=

The federal courts have a responsibility to determine whether
or not legislative actions are constitutionally within the power
of Congress. John Marshall settled this question in Marbury,
and, notwithstanding volumes of discussion on the subject in
the intervening years, no one seriously questions the principle
today. Where does a court look to answer this question? It
looks to the power-allocating and rights-protecting provisions
of the Constitution. This question is not to be answered !
without an understanding of the Constitution as an expression
of pdlitical philosophy. Aﬂ , :

A central point of the work | am currently doing on federalism
is that power allocation is not simply a power struggle between
competing governors, although it is inevitably that. Under our
Constitution, it is also a-careful assignment and division of
power for the purpose of assuring that government serves the
interests of the people who constitute it. The allocation of
power among levels of government is not an issue in which
many people take an abstract interest. We are interested in
the question only as it affects our individual and group
interests. One does not value federal power over state power
éxcept to the extent that one will be better served in some

<l
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Stephen Powers and Stanley Rothman, research associates, Smith College, 2002
(“The Least Dangerous Branch? Consequences of Judicial Activism”)

‘Tn attempting to explain how the courts came to occupy a central and at times con-

- troversial role in the American state in the later twentieth century, one could sim-
ply argue that the organizational imperatives of a reformed American political
system dictated that the courts step in. The courts were forced to act because of ex-
ternal pressures originating in the larger society and impacting the political system .
as a whole. Issues came before the courts as a matter of course, because other polit-
ical institutions, either through action or inaction, had failed to resolve or had even
exacerbated serious social and political problems. The courts were simply apply-
ing constitutional provisions to new circumstances. That is one argument. |
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“Lettie McSpadden, Prof. of pojjti ienc Co o
: . ) . of political science, North ity
(in Environmental Politi nd Policy) ern lllinois University, 1995

(Thc judicial branch has long been known as the third branch of govern-
ment because its nonelective nature has relegated it to a position subordi-
nate to the legislature and executive in a democratic political system. Yet
judges’ power to say “what the law is” (Marbury v. Madison, 1803) enables
courts to overturn legislative actions whenever they offend the Constitu-
tion and to reverse administrative decisions whenever agencies abusc the -
power delcgated by statute law. The law-defining power of the courts has
long been a subject for controversy in our democratic society. Two forms
this argument takes are (1) a discussion about
constitutional principles and
interpreting laws.

In an administrative state, where technical expertise ini policy areas such
as the environment is crucial to understanding issues and making decisions, %
an increasingly large degree of policy-making power has bcc;n dclcg-atcd @ !
to administrative agencics not necessarily any more responisive to mr?ct Chs
political control than courts. Legal commentators ace divided in thcu' OPIN" o\ e\
ion as to how much eversight courts should exercise over administrative ~oecs - ;\.‘.“
discretion and how much freedom should be given to the experts who an e e,
occupy administrative positions. One judge who ﬁcw?d on the U.S. Court v
of Appeals for the District of Columbia (D.C.) Circuit, Harold I:C\{c.nthal
(1974), argued during the 1970s that it was the courts’ responsibility to
guarantee that agencies take a “hard look” ar all factors that s'hould bc' con-
sidered when making their decisions. For agencies whose primary mission
is distributing benefits or constructing public works, this hard look should
emphasize environmental variables.- Judges who succeeded Leventhal on

" the D.C. Circuit in the 1980s, such as Robert Bork and Antonin Scalia,
who was later appointed to the Supreme Court, tended to favor more a'd-
‘ministrative autonomy and less interference from the public with executive

decision :making> 2~ 24S ool

judicial restraint in applying
(2)- deference to administrative discretion in .
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Baum. Professor at Uhio State Umvetsxty 1989
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Lawrence Baum, Prof. of Constituti .
. onal Law, Ohi iver<ity
(The Supreme Court, p. aR® ) io State University, '92

r:\ccepunce of the Court’s Autl\ority. W

. One important reason is the Court s authonty as interpreter -

of the law. Most
n to com

mwm Largely as a result, Wmm
3 »
r-!-'of the same reason, even officials who are disposed to disobey the
' Court s decisions may choose not to do so. Cemmly i
toward icy wi

2 along: because of the Court’s authong}\
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Anna Caspersen, man
‘ (Boston College E

I The ideaﬁ:b_f extending the public trust doctrine to wildlife was introduced in

Gary Meyers's g

Doctrine to Include Protection of
should move towar:

centuries of wrongful interpretations o

While.most coy

rts have limited use of t

“:eoncerning water rights, 169 a smaj

~ {door for including
~ United States 8

i Connecticut sta
.| boundaries, Ioo

held that naturaj resources including

individuals asd

rticle, Variation on g Theme: Expanding the Public Trust

: Wildlite. n191 Meyers suggests that we
ds a less homocentric approach to wildlife preservation.
n192 Meyers argues that wildlife should be preserved for itg own sake,

t : *378] benefits for humans, n193

ic trust as furthering this more worldly view by offering @

he public frust doctrine to cases

I minority have already opened the

upreme Court, upholding the constitutiona
tute prohibiting the transportation of game

ked back to the owne

Istinguished from the

Overruled as a violation of the Comm

V. Oklahoma, n203 the Supre

rship classifications o

wildlife in the public trust, n200 In Geer v, Connecticut, the

ity of a ,
outside of state
f Roman law and

wildlife belong in common to all citizens
‘The Court held that natural resources sho
trust for the benefit of the People, and not as a Prerogative for the advantage
of the government, as distinct from the people, or for the b

public good." n202 Wh

uld be kept "as a

enefit of private
ile Geer was

erce Clause in the 1979 case Hughes

me Court took the opportunit

Y to affirm its

application of the Publi¢ trust doctrine to wildlife, stating that “the general

Tule we adopt in thig case makes ample allowance for p

legitimate state

Underlying the 19th Century legal fiction of state owne
The Sentiment that wildlife is an integral part of the pu

concerns for conserv

ation and protectio

reserving . . . the
n of wild animals
rship." n204 [*379]

2
Jros

aging editor, Boston Coliege Environmental Affairs; Law Review, 1996

nvironmental Affairs Law Review, p.lexis)
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Geoffrey Scott, Prof. of Law, Penn State, Fall 1998
(p. lexis nexis)

rThe public trust doctrine has been heralded by environmental activists as a
Q,\ valuable weapon in the fight to preserve the earth's resources in a natural
x state and to make their enjoyment more readily accessible to the populus at
X7 large. nd While the seminal [*4] principles from which the doctrine is derived
(\gé" ~ purport to date to ancient Greece and Rome and have found a seemingly
@x respected place in the historical jurisprudence of Britain and the United
50 States, it has only been in the last several decades that the doctrine has
&7 peen employed to assertively readjust notions of the private and public
*" interests in property. The reincarnation of the tool and its manipulation in the
- service of more general goals may owe credit to the land use control
perspectives surrounding such activities as integrated coastal zone
Management and wetland preservation. To these ends, advocates' voices
have stimulated some judicial and legislative minds to declaring that certain -
property is of its greatest positive value when left in its natural state, and in

that condition it should belong, forever, to the public. n5) ’ <
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Jeffrey Segal and Harold Spaeth, Prof.’s of political science, SUNY Stony-Brook and Michigan
State University, 2002 .

(The Supreme Court and the Attitudinal Model Revisited)

= ‘ Judicial Review

\'/I'heﬁ most striking evidence of judicial independence is a court’s exercise
of the power of judicial review. Although the power to declare an action
of the other branches of government incompatible with the content of
the fundamental law is nowhere specified in the Constitution, its exer-
cise comports with the motivations and concerns that led to the draft-
ing and ratification of the document. o

First, if the Constitution is to be the fundamental law of the land, ,
some body must be able to decide whether the actions of government

- conform to it. Such decisions may theoretically be made by Congress
and/or the President. After all, they do take the same oath as federal
judges to preserve, protect, and defend the Constitution of the United

pendent of the other branches, but their lifetime appointment also insu- 3001
lates them from factious electoral pressures.
Second, inasmuch as separation of powers easures conflict between
the executive and legislative branches, does it not make sense to position

the judiciary, which, as we have seen, is beholden to neither of them,
as the balance of power? '

tionship magnifies the peed for such an “umpire.” To allow the “politi-
‘cal” branches of the federal government or the states themselves to
resolve such disputes would unduly centralize or decentralize govern-
menta] authority depending on which level makes the decisions. >
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Richard Pyle, staff writer, Assocated Press, 5-28-2003
(p. lexis nexis)

-

( "We are committed to helping the Iraqi people get on the path to a free soclety," he said. "The Iraqi people have this historic
opportunity." : .

He said other countries, the

United Nations and non-government organizations were welcome to participate in the effort, and 39
countries have offered their help.

Rumsfeid cited no recovéry timetable but fisted a set of "broad principles” that he said the Bush administration considers critical, "if
Irag's transition from tyranny is to succeed."

He said the administration envisions a country that does not Support terrorism, threaten Its neighbors or repress its diverse population

and that provides market-based economic opportunity and an independent Judiciary. He added that those "are not solely American
principles, nor are they exclusively Western."

The allied coalition wil "seek out those Iragis who support those principles" and are interested in carrying them out, Rumsfeld said. >

By,
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Administrative Office of the us Courts, November 1999

(www.worldbank.org/publicsector/lega

| Mad\o
U6 T
Qs

(2

l/lnternatibnalReICommitee.doc)

last five years, the Committee has received a number of Russian judicial
officers who have traveled to this country to understand better the management and
. ——

administration of the U.S. federal judicial 5 stem. At the same time Committee members and
stai.:f have fraveled to Russia to meet with mo rovide on-site guidance to
policy makers. . :

—\

Over the past severa] yeafs, the Russian judiciary has made significant progress towards
achieving an Independent Judiciary. It ha eparated from th, , the -

prosecutorial arm of the Russian government and has modeled its new institutions closely on

TSt Cortiaces = shasu o besest YN, Jelin—\s on
faboFeAe\oA i clogy,

Administrative Office of the US Courts, November 1999 _
(www.worldbank.org/publicsector/legal/lnternationaIRelCommitee,doc) _

W %
T

& The Committee assisted the Russian- erican Judicial Partnership in a 1999 study tour
of the United_ States for a number of high-level Russian judges and administrators, including the
General Director of the Russian Judicja] Department. Committee members and staff conducted

R

a four-day Pprogram in Washingon, D.C.. on court admixﬁstrgg'on, including presentations on the
Organization, governance, and administration of the federa] Judiciary, budget and legislative

Telations, the selection ang training of udges and staff, accountability and integrity, and human
resources issues.,
'\&_. N

. Russian 'udgeé and court administrators have Xpressed interest in establishin ing
relationships with their I ral counterparts W

Moscow has expressed interest in facilitating such continuing relationships. Committee
representatives recently traveled to Russia to address the Russian 1C1 .
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Global News Wire, 8-28-2002 >
(p. lexis nexis) |

They affirmed the Importanée of an independent judiciary and judicial process, and emphasized the importance of the peaceful resolution of
conflicts "to avoid situations in which weapons of war degrade the environment and cause irreparable harm directly through toxic agents,
radiation, landmines and physical destruction and indirectly destroy agriculture and create vast displacement of people.”

UNEP Executive Director Kiaus Toepfer calied the field of law "the poor relation in the worldwide effort to deliver a cleaner, healthier and
ultimately fairer world."”

"We have' over 500 international and regiohal agreements, treaties and deals covering everythii'\g from the p}'otection_of the ozone Iay{er to the
conservation of the oceans and seas,” Toepfer said. "Almost all, If not all, countries have national environmental laws too. But unless these are
complied with, unless they are enforced, then they are little more than symbols, tokens, paper tigers.”

The justices are convinced that deficiency in the knowiedge, :
pringipal causes that contribute to the lack of effective imple

relevant skills .and information in regard to environmental law is "one of the
plan of action is to address these deficiencies. >

mentation, development and enforcement of environmental law.” The goal of their
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George Marovich, International Jy
(www.nlj.com/oped/03\3103marovi

“But in €merging dgmocracies around the ond, our tra
with the confidence Americans havej thei
-S. Judici

dicial Relations Committee, 3-31-2003

1990s, many countries in Eastern Euroge and
the constitutiona| and administratlve
h -

inherited
like its tsarist ught to contro| society through Taw, The

of human rights or placing limits on '
the Communist Party, and were subservient to p
system were toqls of ¢

_ Ministry of Justice. The law and the Jjustice
, Used to advance-_ € powers and control the citizenry.%

( )z:,ss\'an :Z:,Qfe,,‘f“ OZJ!’CJBJ‘? ey o ES&UML\
Daf"lou“uc; .

James Hoge Jr., editor, Foreign Affairs, 1993
(Foreign Affairs, p. lexis)

i than the
m' i ic' i into constructive enga ement calls f (
Ttansforming the pubics desulty s?i T~ m. It will take the real thing--a clear.se ration of powers
QEMMM

i , all operating under
between a populari elected president and arliament and

= utions honored onl ir; I;the
=2 =
i i ecti t allow participation from across
oreach, i to be done. It starts with elec_:t|ons tha pat . Srohe
> liticai Lpectrj:loanr]we B\:ﬁr‘: lgccess to the media. Despite his professed democratic intentions, Y
pol .

. ; iticized by the
kept a tight, self-interested rein on the media, and it has not gone unnoticed or uncrltICIged y the
.populace. > .
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Center for Busi

ness Ethics and Corpo; '
(www.ethicsruss orporate Go

ia.or_g/perceptions.html) _ :
CThe Russian Federation's significant effort to establish.a free market

economy based on the rule of law has been derailed by endemic

corruption. In 1999, the Corruption Perceptions Index, an international

vernance, 2000

toep standard of the level of transparency in a nation's economy produced by
Transparency Interational (TI), ranked Russia 82nd out of 100 countries
surveyed, with a ranking of 2.4 on a 10-point scale.

_qumﬂmmwadesgouemnmmnsimms at the federal, krai, oblast and
*“local levels, un ining th it nt erriding the
rule of law. Multinational and local businesses feed into and are equall

plagued by fhis illegal and inefficient system. read corruption and
lack of transparency have undermined privatization and other marke

reforms by distorting cBmpefition, fflating t@nsaction Sosts. spurring
capital flight and@sset-stripping: divertinggliblic spending aKd deterring
capital investment in production and infrastruci e. Corruption impedes
Russig’s political and€conomicdransition, limits the role that international
inancial institufions and foreian investors play in helping Russia and
stands in the way 'mmm- eviation to civil

aciety anddeémocracy<quilding efforts tapeace and Security programs.

Despite repeated efforts, the Russian government has failed to counter the
tide of corruption and graft. An unrealistic government pay scale

“encourages rent-seeking behavior on the part of officials. Due to a lack of
resources and political will, the goverment has been unable to enforce
existing laws or adopt new legislation. The Tack of strong political
‘institutions and an mdégendg% judiciaty makes 1t very difficult to hold
public officials accountable. In addition to these immediate concerns, this
situation distorts public pe tion of Inarket econom

works, undermining democratic values and thereby the long-term chances
of success. ‘ -

/ >:7—n)eper~=/b\'(— :‘R~J“C1‘N’ Cr\,;c,(‘«( +~ KMot Eeonom o,

Charles Oman, head of research, Development Center, OECD, 2001 - :

(www.cipe.orgipublications/fs/ert/current/e35 09.htm)

C. Oman: The experi f countries that sought to internationalize 'tt:hgll; :%oggr?i:iain t:iecitgsa?; and
: v ing liberal trade and investment policies clearly demonstra ) g v
1990-°'-—5§1)'y"_l':-l|;,utI r‘::ut sutficient, otrong, credible, market-supportin institutions, mc\:A;._‘ al? e ot 15 an
o ntries nefit from economic libera |zat|o.n. Rus S et
T rights, are needed In order for cou berefi 1 hi |'tl5t err e
‘QHA t : e example of the fact that markets cannot work well withou equisite ‘nsntilt”tluc:algntnly e hace
th 70 rir:rs many countries in Latin America and Asia have il erated market g)‘rc:st hségse that dié ane
ooty thaz also’developed market-supporting institutions are faring much better tha

a b trong, independent ;
* institutions are essential to sustain 3 - ?rtn %f tahes.e ea"j"r-g—i atory institutions that
Judiciary and an independent competition agency argD K s—_gZ:gE“%ar = CiaTfor all market. ’3

ensurf il'__]gt regulations foster rather than obstruct competitive market force
economie
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Global News Wire, 12-30-2002
(p. lexis nexis)
e

- kOLKATA, Dec. 29. IS West Bengal - ruled by the Left Front Government for the last 26 years - better poised to attract foreign direct
Investment than a communist party-ruled country like China?

The answer is yes going by the Minister for Information Technology and Environment, Mr Manadendra Mukherjee.

Inaugurating a bdyer—seller meet, Mr Mukherjee said that according to Information he had recelved, many foreign investors are reluctant
_to invest in China due to the absence of an independent judiciary.

A section of the same investors seem to prefer West Bengal as their destination as the State has a strong judiciary and a stable
Government, . .

The meet was jointly organised by the Bengal National Ch,ambef of Commerce 8 Industry, Indian Chemical Merchants & Manufacturers
Association and Indian Plastic Federation. ©»

Eroromic  Jevel Opmart .

ent T\Jc‘c(‘afs neweSSary A"RF

Emil Danielyan, ICHD, 8-26-2000
(www. ichd.org/old/viewpoint/OGswamp.htm)

(The past decade has demonstrated that reforms have been a success in those ex-Communist nations
that have attracted substantial foreign investment. The Caucasus has seen a far more modest influx
of Western capital and has been paying a heavy price for that. Azerbaijan’s oil sector may be an %lg_
‘exoeption. But its impact on the rest of the Azerbaijani economy, especially its job-creating capacity, 5?4-“—.
has proved to be quite limited. It appears that a number of things must be in place in order for foreign ﬁ 4o
investors to take an interest in the war-ravaged region. ,f,\uu’lrﬁ'}‘

First is the existence of acceptable and stable "rules of the game". The Western model guarantees
“this through independent judiciary and a business-friendly institutional framework. The high level of
corruption and nepotism in the countries of the South Caucasus is hardly encouraging for potential
investors. There is no reason to expect this situation to change dramatically in the next few years.
E\Tnso. investors may come to the region in larger numbers if other, no less important conditions are

met. >
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Frank Cilluffo and Robert Johnston, The International Econom , 1997
——=dliernational Economy
(Wwww.csis.org/tnt/a0970801 .html)

LThe Russian robber baron era js of articular signifi
becaus [ais a nuc ear-armed major r. On May 22, Yeltsin
Ismissed Defense Minister Igor Rodionov for failing to combat corruption
in the Russian armed forces. Corruption charges were also filed recently
against General Konstantin Kobets, one of Yeltsin's most loyal
Supporters. These decisions reflect the broad disintegration of the Russian
armed forces. The Russian fisca] crisis is undermining ur.
maintenance o clear command systems and is weakening security and
safeguards over nuclear mater nd w - As former army general
mmmfﬁmaﬁe Pro-Yeltsin "Our Home is
Russia" party) warned in June, the Russian strategic nuclear forces were
nearing “extinction" for want of funds for maintenance. Both officers and

the ranks are unpaid, unfed and unhappy.
In this atmosphere, the

prospect for a crimin Russia should recognize that
Wr_d_a" ' its robber barons are more |
or an unau orzed or :
acoiderial niglear eapons € remnants of communism
'a;un':}ll_lmmhh is at an all-fime Righ. than the product of
.ust “Rogue political or military democratization.

zeJ opposition groups could well
Of?“ Ccapitalize on weak co
b

g

€%
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Because its model of robber baron capitalism has been shaped by unique
attributes, Russia must try to graduate from this stage of i
development through unique solutions. Economic reform alone will not
succeed: Improved transparency and accountability within government and
a strona, independent judiciary are erucial. Without a reliable court.
system, businesses will continue to trn to gangsters to resolve their

disputes, enhancing the influence and reach of organized crime within the
Russian economy. Yeltsin is foliowing through on his promise to cleanse
himsel of deputies tied to Russian organized crime--some loosely, some
directly. The West must target its
training and aid programs to the next
generation of young Russians,
unschooled in the ways of communism,
before the Russified variant of robber

baron capitalism becomes their model
as well. 7~
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particular Internationa} dispute, g United s ates court is less likely to A ’
embarrass the éxecutive or 1o touch upon the nerves of g foreign Sovereign, A
n, en such codification of rules js Particularly solig with respect to
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Cox, Former Special Prosecutor During Watergate, 1987
[Archibald, The Court and the Constitution, pg-3731
{'Nor should our personal good fortune in experiencing unbroken
liberty lead us to forget that the Dolly Mapps, Jehovah’s Witnesses,
and Ishmael Jaffrees are fighting our battles, not because we expect
our homes to be invaded or our children to refuse to salute the flag
and join in prayer but because the constitutional safeguards and
v judicial assistance that they invoke are our own bulwarks against
the imposition of strict orthodoxy, conformity, and suppression of
political dissent. Both the English histo known to the Frame
. and later experience in many other lands coavincingly demonstra

nat when a DOPUIAFToeder s jzes DOW:! Aand mo D SUDDIES
* dissent, an {ndependeht Jidiciary affords the best. and perhans th
pnly, protection-against Stuch thrt

ats to truly fundamental libertie

. &s_arbitrary arrest and detention without trial, the invasion of
: by security forces without judicial warrants, and the
; iti sition, including all freedom of ex-
, Deessiog. In countries with written constitutions and

: cratic forms of government, the switch to a dictatorship or another

: form of authoritarian rule has usually been accomplished by dec-

n .

” fomary powers of independent courts. 1312




Counterpizzle Shizzle /

DI\ ‘03
Your Mom

74‘)" ]76" You B

L )31)«‘«.\«\ '—:I\JQF&\QMQQ_ ‘\<Qy o Solue R[f‘\L‘&?.

Jeffrey Segal and Harold Spaeth, Prof.’s of political science, SUNY Stony-Brook and Michigan
State University, 2002

(The Supreme Court and the Attitudinal Model Revisited) .

/The creation of judici s an independent coordinat branch of

¢ government has app reciably promoted the Eoligz-making capabili- @
ties of federal judges in general, and that of the Supreme Court in par- AR

ticular. Absent functional independeqce, the judges would likely be %’;l

viewed - along with other government officials — as mere politicians and Ty
s, E, La ]

bureaucrats. Their efforts to distinguish themselves and their activities
as principled, even-handed, and nonpartisan would IIEeIz be unsuccess- Ritis.
6, with the reult that &

with the result that the public would view them as on all fours with
€rsons o mini:nalmmp_m:ng;mbious ethics who engage in @

the p

the dirty business of Dolitics.>

[ DTz Fon

20 Whzs -

D

@ELL'MMP“'CCP“O"S of independence is the image of distance—
S gistance from other political institutios ic opini :

Jop.”

¥ Davis, Brigham Young University, 1994

. Richard, Decisions and Images: The Supreme Court and the press, pg 7 )
Cfanet P,m ety WU’Q fro~ ./)el;(

me of the justices to avoid Washington

social encounters. “Members of the Court are really quite remote from Wasﬁ'mg—
&-\.— . ~ "

according to Lyle Denniston, Baltimore Sun reporter. “Some of that is by

choice, To some degree the justices cultivate this notion of being removed,’

o'\t\’ef \g!‘ouxd/eg. ¥3 kﬁ-? to §O( Jve
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14Sue

iPee iti idered by the Court. Some cases on
b & ha 2 orh

e ¥ law, the Court was required to hear these cases;
the justices developed broad discretion by rejecting cases that failed
"Ppose a substantial federal question as defined by the justiccs: In 1988,

qOgress revised the law virtually to eliminate appeals by right, thus

parantecing the right to counsel (Danels

B  The Court has sometimes one to great lengths to find the i’ssuc lt
Fants to decide. In the landmariz case oi Mapp v. Ohio (367 US. 617
$701]), the Court held that ill i id
X “rea i

ies to argue an issue that the ;
Jrong objection o Our justices

Juestion not presented™ |
R Fatterson v. Mclean
£he case to determine w

| SCRlem e

hen the Court had also
earlier dccisiq_n should b

ustices want to cg

at_the majority was raising

the parties, five justices ordered ik parties

redit Union (485 US. 617 [1988)) to reargue

hether the Court’s 1976 interpretation o
reconsidered and chang

ordered reargument to determine whether an
¢ reconsidered and changed. >7
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ﬁthough seemingly simple on its face, the doctrine of standing has been
described as "among the most amorphous in the entire domain of public .
law." n10 Standing has been subject to widespread scholarly criticism. n11 S‘\""}“
This criticism focuses on the erratic manner in which the Supreme Court has A’,\'qw
applied the doctrine. n12 A number of commentators argue that the primary &)
reason for the Court's inconsistent application of the standing doctrine is its
willingness to let its view of the merits dictate the result it reaches on the +¢S\'
standing issue. n13 In other words, the Supreme' Court uses standing to Cét-g,
achieve a number of jurisprudential and functional goals that go beyond the
threshold question of the plaintiff's ability to have particular issues heard. n14
In this manner, the Court has used standing: (1) to avoid deciding issues it
does not want to decide: (2) to allow the Court to decide issues it wants to
decidz; (3) to avoid deciding issues that it believes other branches of
government should decide; (4) to reflect the subjective values the Court
assigns to various constitutional and statutory rights; and (5) to avoid
deciding cases where the plaintiff's claim has little merit. n15 Such
decisionmaking falls under the rubric [*138] of what can be termed "value-
laden decisionmaking.” Value-laden_decisionmaking arises where judges
aliow their philosophic predilictions to influence the results of their standing
decisions. The result of this value-laden decisionmaking is a disjointed
standing doctrine that erects unprincipled exceptions in certain types of
cases and yet provides little barrier to litigation in others. n16‘1

1
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Michael Pernino, exec. editor
(Boston College Environmental Affairs Law Review, p. lexis)

( In addition to this "irreducible minimum” the Court applies a set of

discretionary factors -- designated “prudential limitations." These limitations <
stem from Separation of powers notions about when courts should or should

not intervene in agency actions. n42 These limitations act as a self

The Supreme Court in Schlesinger reasoned that the generalized grievance
limitation was necessary to keep the courts from deciding abstract questions

, Boston College Environmentg Affairs Law Review,

1991

oy

-checking—=>

device designed to keep the judiciary from usurping functions properly left to des
other branches of government. One such prudential limitation is that the
Court will not decide cases in which the harm s Merely a “generalized
grievance" shared in substantially equal measure by all or by a large class of
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Stepheanowers and Stanle

Y Rothman, research associate i i .
(‘The Least Dangerous b associates, Smith College, 2002

ch? Consequences of Judicial Activism”)

' rﬁough the Court avoided controversy by receding to.a generally perfunctory
. role in review of federal and state economic regulation, philosophically it had
shifted profoundly away from the legal formalism of the nineteenth century. Ac-
cordingly, the Hughes Court laid out a general guideline for judicial activism
1 R against state power in 1937 in the Carolene Products footnote. This was later the
! theoretical edifice upon which the Warren Court built an entire industry for civil
rights and civil liberties advocates. Justice Robert Jackson clearly believed that the
door was ajar for future judicial statecraft even as he defended the 1937 decisions
‘upholding the New Deal. Jackson declared, “No doubt another day will find one of )
its tasks to be correction of mistakes that time will reveal in this structure in which
" we now take pride. As one who knows well the workmen and the work of this gen-
eration, I bespeak the right of the future to undo our work when it no longer serves i
acceptably” (quoted in Schwartz; 1993:245). In principle, then, thé-Court had
- freed itself to command a potentially vast policy-making power in applying the
© ... Billof Rights to the states. ‘ S -

2. Tar U*f. (&7}(4\»‘( C-v/“ 1% Lfs‘ﬂ‘7 f*c"’i»,-l_"'.S‘)’.

“

Robé&ﬁercivél, Prof. of'-h Lewis and Clark | s e <.
(. lexis nexis) ' - Lew_ls _and ,C'ark Law School, Sept. 2002

rMore recently, a shqmly divided but; highly activist United States Supreme

Court ha_s been reshaping the landscape of constitutional law. Under the _’—@
leader.ship of Chief Justice William H. Rehnquist and Associate justice el
_Antoryn _Scaha, a 5-4 majority of the:justices has significantly altered [*813] f’c;\i""y\
constitutional notions of state sovereignty, federal authority, separation of '
powers, a_nq regulatory fairness. The current Court has been one of the most

Aactivist in h|§tory, striking down federal and state legislation on constitutional

grounds. In its last eight terms, the Court has invalidated federal statutes in

thirty-two cases, a rate more than three times that of the Warren Court. ns‘\
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Ernest Young, associate Prof. of faw, UT Austin, 2002
( University of Colorado Law Review, p. lexis)

1

) The other difficulty with partisan activism has to do with how it is detected and measured. As Professor
,y:’ Marshall acknowledges, "partisan motivation is notoriously difficult to prove." n66 Unlike the other forms of
)? %" activism, one will never see partisan motive acknowledged on the face of the opinion. One must therefore.
W' infer it from some combination of a resuit beneficial to the judge’s partisan allies and the absence of plausible
@ non-partisan explanations for that result. A charge of partisan activism, In other words, will critically depend
on a claim that the resuit on the merits was so wrong that no reasonable, non-partisan judge could accept it.
This is frequently the claim of [*1159] Bush v, Gore's critics, n67 and Professor Marshall's discussion of the
Census case seems to rely on a similar argument. né8 Alternatively, we might stress the inconsistency of the
arguments supporting a resuit benefiting the judge's party with positions taken by the judge on similar issues

( ) Adiisa s SigedNve —couh Aoy JoFing

Judge Diarmud O’Scannlain, “On Judicial Activism,” 2003
(http:/idpen-spaces.com) '
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iti i i University, ‘92
deira, Professor of Political Science, ‘Ohlo, State
?G.::geory, American Journal of Political Science, Vol. 36, No. 3, August,

g e larger ’cm,however.nmofﬂmenhﬁomhigsispuﬁwl.aﬂy

%nlgn ’ittl:de;.g v.:ve‘:tl with the additions of measures ohdeologxcal and p;ms';:
identifications, we can explain barely 9% of the variance in support or c
Court And what is more, opinions toward even SOI'I\G ot‘d‘ne most conﬂ:ntmt'l

- issues of our time make little or no dent in citizens eonm.nunemsfo Bgas.m. ’
elements of the Court as a political institution. Consider just b:ne o \
though the question of whether capital punishment should pe:

* sparked a substantial a;nn:um of controversy, : . —
opinions of this issue support for the Court, These findings 0 po _‘
'gmggl inions commitments jo the institution in any very strong fashdni&:.l‘;“:‘:us. we |
conclude: preferences on policy issues hold some un?hatgns for upport
for the Court, but the effects are far from overwhelming.

[ ) A pouides legitinsg - by el
U(\CoaS‘\'.“l’J’"i “N"( atfh'“’l $

Ernest Youn

g, associate Prof. of law, UT Austin, 2002
€ University

of Colorado Law Review, p. lexis)

2. Departures from Text and History

- | Charges that a court exceeds its le
Coml™

gitimate institutional role when it refuses to defer to the political branches
,L are usually answered by appeal to a high
o ¢

er authority. The classic account of judicial review is thus that, when
a court strikes down a legislative act, it acts not on its own authority but to enforce the People's will as
Iﬁo‘“"‘“ embodied in the Constitution. n26 This defense of judicial re

view gives rise to a second definition of activism
[*1148] as departures from the constitutional authority - whether it be text, structure, or history - that
legitimated jud_i_gial power in the first place. nZZJ

cs
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Terri:Jennings Peretti, Santa Clara University political science department, 1999 (In
" Defense of a Political Court)

;

persistently fails (0 involve itself in the political process

or cares only about

& textual or legally defensible decisional criteria or excludes political culeyla-

3 ecisionmaking that j rts danger. In short, it is a political
Court—a generally responsive, politically aware, and politically sensitive

Court—that guarantees the ougoing public and elite support necessary to

Y
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Mondak & Smithey, Associate Political Science Professor, Florida State Univ.; Assistant Political Science
Professor, Univ. of Pittsburgh, 1997 (Jeffrey J. & Shannon Ishiyama, Journal of Politics, v59, n4, November, p. 1124)

€ The more tenable position, we believe, is that democratic values operate 8
part of a dynamic process in which the Supreme Court is sble to regenerute
public support over time. At the individual level, we posit that democratic vilugy
fuel what is, for many people, an_endurin itive predisposition toward
Court. These positive sentiments are not_of mm mﬂ that the Court is
mnsulated trom backlash against its unpopular edicts; controversial decisions ms
precipitate 2 temporary decline in confidence (Caldeira 1991; Caldeira and
Gibson ). Although short-term considerations can override long-term pre-

* dispositions as determinants of confidence in the Court, those short-term

* concerns do not eradicate a lifetime of political socialization. Thus, when support
mﬁmﬁ@ﬁiﬁg‘?m Supreme Court’s
actions abates, people return to what is, in essence, & default judgment—conh-
dence in the institution Uil on a foundation of democratic values.!

A person's confidence in the Supreme Court can be shaken by controversial
rulings, but the eventual reassertion of democratic values means that the indi-
vidual's confidence in the Court may be restored. The decisions that spark
antipathy toward the Court—and the intensity of that ill will—vary for different
people and groups in society. In the aggregate, consequently, return to the value-
based default judgment we have described constitutes a continuous process,
because some current opponents of the Court always will be at the point where
democratic attachments are regaining primacy. Therefore, just.as g river cleanses
itself over time, we propose that democratic values facilitate regeneration of jn-

stitutional support:
—————————

Propasition 4: Public support for the Supreme Court is subject to value-besed
regencration in which lost support is recovered over time due to public
perception of a link between the Supreme Court and basic democratic values

( > ?V\O\ (c_ —«\ Wik A ckis~ |5

n @C@SSag.,

Ernest Young, associate Prof. of law, UT Austin, 2002
( University of Colorado Law Review, p. lexis) o |
articipant in debates over the judicial role, however, there will be some appropriaEe pqnpt '?f
C;’:lt : ﬁi;‘;‘ gittr?gt};tsaalong the continuum from absolute passivity to a_xl?solute judicial hegemon\{“. n8'1ll A'ct:F:;lastte
M-Ni""‘ behaviors that assert judicial authority up to that point will be legitimate; thosg Fhat go furl:rt el;; i egti) i .
o’ Virtually no one, for instance, seems to believe in an absolute rule qf §tare decisis. If a cou "c ose e for that
peoin overrule one prior decision every hundred years, that individual decision cogld be_v!ewed as "activist" for tha
reason. But [*1163] surely no one would think that the court had pushed its activism too f;r. n824
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Lamb, Ass't Prof. of Political Science at SUN Y-
Buffalo, 1982

" [Charles, Supreme Court Activism & Restraint,
Eds. Stephen Halpern & Lamb]
/ S Stlgggrl)’. Beth has made “TnSther noteworthy ppint' regarding the.Conrt's
t of judicial review. He believes that “ [jludicisl seview is democratic i the

”umindsuMﬂuSu?m
wnmotfoxg_eiuudﬁnmm&em?fMpoﬁMMmet
the system’s acceptance, “Consequently, :

eSS IDYA

C it and nower.asdiondh aco he maior oo

“ subcon-
According to Beth, it is likely that the American public ( : or .
sciously) feels the need for some sort of ‘constitutional guardian’ despite our
general attachment to majority rule” In short, although the Court may make

_ decisions in an undemocratic mmnet,vkmnymonemddndmﬂymwd

that the Court annotouhouldnotxelyonthepowetofjudidﬂmiewwhenit

deems it necessary to do_s0. J

AXyisr
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Mark Kozlowski, associate counsel, NYU Law School, 2003
(The Myth of the Imperial Judiciary) -

ZFirst, from the beginnings of the American republic, we have simply~™ "
found a vigorous judiciary to be useful. Most obviously, this has been true * -
with respect to the necessity of resolving private disputes between citizens. .
and for the trying of criminal defendants. (I take it to be uncontroversial @

that judicial resolution of the former is preferable to flipping a coin and e

that criminal trials are preferable to leaving the determination of guilt anid’ Pe#t

innocence to prosecutorial discretion.) But, as I have tried to show, the ju- -##."

diciary’s utility goes well beyond this. 7

Statutes produced by legislative bodies with large memberships élmoé,t F-. )

inevitably employ a certain amount of vague and general language, 1_)9_'@
to facilitate compromise among legislators and to make the statute applic-
able to a range of particular factual circumstances. We have placed the '
burden of statutory interpretation, which is the act of actually4ppIying

statutes to particular factual circumstances, upon thectourts. Alexander o .
Hamilton has already been quoted to the effect that statutes “are a dead ™

letter without ¢ourts to expound and ing.”*
We have also seen that the popular branches of government have con-

Al-kw'fm@

fen’eﬁemendoh_{_ Eowers upon the courts, in terms of both oversight of .~
e administrative state and adjudication of claims arising from the nu- . .-

merous statutes that s ed_over the past several decades
at allow citizens to seek court relief for a rance of injuries, from racial

discrimination to securities fraud. Grant Gilmore writes that, at the dawn
of the modern administrative state in the 1930s, conventional wisdom

among legal thinkers held that “judicial power was a relic of the dead past”
that would eventually yield to adjudication and problem solving by bu-
" reaucratic expertise alone, unaided by generalist judges.? Gilmore contin-
ues: “What happened, as is frequently the case, is *e opposite of what the
converitional wisdom assumed”® 7 2 '7-%} e

7. Sudiciel st be cehvist Jo 50‘\/(.‘

Daniel Solove, lowa Law Review, August 1999

(p. lexis nexis) -

i

The judiciary must also become actively involved in this endeavor. Although the Constitution Is mostly silent on how cases ought to be

tried, leaving much room for the judiciary to shape and alter the future of adjudication, fairly little has been done to

reform the customs

and techniques of adjudication. Change does not have [*1022] to begin at the systemic level, as a massive all-or-nothing revamping of

the entire structure of the judiciary. Meaningful change can occur quite rapidly if it Is fostere

d in an attitude of pragmatic experimen-

talism. Individual judges can spearhead these efforts. Meaningful change does nat require the unified action :)f the ent:u;i jc‘rﬁ'i?ﬂé l:v acy?n
begin with a small number of visionary and creative judges. For example, Justiceg Marshall, Cardozo, and Hoimes eac e e £o
exerted a profound Iinfluence on the law, more than legions of other judges combined. Indeed, a single jug‘lge poisesl':‘sies Ihe glerks Cis
achieve lasting change -- it takes only courage and creativity. Judge Learned Hand was among the first ]udgesho ret Y e ow;\

idea was so bold and original that he initially experienced difficulty with finding clerks, and he even had to pay them ou

pocket. n391. It is this type of innovation and creativity that is necessary to ach

The judiciary must take steps to transform itself so that it can engage in a thorough critica

ieve a pragmatic reconstruction of judicial review.

1 inquiry into the complex empirical issues

surrounding decisions made by experts in the bureaucratic state. To make such an inquiry, judges do nqt have to t.’oaer‘igrr;? (sj:ct:;al Rather
scientists. Critical inquiry Into factual and empirical judgments does not mean number-crunching or pouring over re . ‘

it is a process of Intelligent inquiry into the facts. It is developing methods of evaluation,

experience._)

of testing data, and of interacting with

59
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Stephen Powers and Stanley Rothman, research associates, Smith College, 2002

* ity, of constitutional “experts” (Gunther, 1994). ]

("The Lea-st Dangerous Branch? Consequences of Judicial Activism”)
e Ll jfﬁespitc the value of theoretical arguments pointing out the inherent complexity
. of the judiciary’s task in interpreting the Constitution and its institutional precari-
usness, most observers agree that the courts have vastly expanded their role in the
‘American political system, that the executive and legislative branches have some-
times grudgingly, sometimes enthusiastically acquiesced in this expansion, and
that the public for the most part has also accepted it. There has been aseachangein
the public philosophy with regard to judicial govern:
are today watched over by the bevy of Platonic guardians that Judge Le
warned against, and this is now considered legitimate by a plurality, if not a major-

ance. In a very real sense we
arned Hand
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Stephen Powers and Stanley Rothman, research associates, Smith College, 2002

)
7,’ n¥‘.‘ .
o1

(“The Least Dangerous Branch? Consequences of Judicial Activism”)

ﬁieg‘uining in the 1950s, following the Carolene Producis construction, the

Warren Court reasserted the Court's independent political authority within the

modern welfare state on behalf of the individual and “discrete and insular minori-
ties.” As Bernard Schwartz has wiitten in his history of the Supreme Court, “Judi-
cial restraint was to prove inadequate to meet the needs of the society during the
second half of the century. Starting with the accession of Chief Justice Warren, the
Court was once again to assume a primary role in the constitutional structure”
(Schwartz, 1993:245). Were these changes legitimate exercises of judicial power,
or, as Bork and others have suggested, were the courts asserting only thinly veiled

judicial will against elected officials under a mere pretense of constitutional adju-
dication? )

R) I Fice s
Av’“\oﬂ-}']

1 ‘77'\(. covrks have fre ?oli—i-n'm‘ av“\of‘\"[‘\"’ encet ?Ol?ciéﬁ.
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James Huffmqn, “A Case for Principléd Judicial Activism,” May 20 1993
(http://new.hentage.org/Research/LegaIIssues/HL456.cfm) :

“For Judicial Activism. In sum, my argument is this. The federal
courts should be restrained in the review of actions which are
constitutionally undertaken by the other branches and levels of
government. Indeed once the court concludes that "
government has acted within its constitutional powers, there is
no further role for the court. This means there is no room for
judicial utilitarianism, ... la Judge Richard Posner, or for judicial
communitarianism, ... la Justices Douglas, Rehnquist, and

. Scalia. But in deciding whether or not the government is acting
within its constitutional powers, as defined by constitutional
definitions and allocations of power and by constitutional
guarantees of individual rights, the courts should be
unabashedly activist.y

ks ohul@  be- cciiypt

&C e f"t,—\'i‘lh'v‘}fé(,'

2 Todeial achige % Comthivbions)

Judge Diarmud O’Scannlain, “On Judicial Activism,” 2003
(hitp:/fopen-spaces.com) _

( Take, for example, the question of whether an individual's decision ;c:;engt;hixse t())\;r% limgton
beyo;ad the power of the government to regul:{e\iv Af;ellr'l ;e p«:;)gtizﬁts e bt suit and e
j 11s, sever as| on ,
rejected the ballot measure at the. polls, ' e Rty enforceable
j i legislative process would not: a g0 e y ent 1
Judges 10 B e e e Vs f Appeals for the Ninth Circuit, which
i isted suicide. The United States Court of Appe it, §
11-;1%:}11:132:8 V?;:s;ington and eight other Western states, event"uglly rulegl f'(')r the plaintiffs,
declaring that the Constitution guaranteed each of them a "right to die.

This decision, though purportedly compelled by the feclleral Corllsg'?afizt;, :tfest::s :;;51); Ix;lc;tbmg
i . . -- e
written in that document. Eight judges of the eleven-judge pan g e e of
jtutional right, one unheard of in over two bun y .
D ory. The Supreza :n Washington v. Glucksberg, recognized the Ninth
American history. The Supreme Court, in Washington v. . zmously e e L
ircuit' ssion for the rejection of democracy that it was and unanimo
gcl;cl;l;}f(irge;f;:: of ink hadJ flowed in celebration or condemnation of a judgment that seemed |

intrinsically more political than judicial J

e
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The court stands out now because it is not-an of Washington'
: ( Swamp.) The carefully cultivated aloofness of the upreme Court ts, in the
Vashington scene, almost countercultural in nature. The court's warts don't

<Beople don't see the court infighting; it seems more harmonious and less

the blood-letting on the street.” Importantly, say scholars, current justices

hefit from Courageous stands the court took in cases fike Brown school
egregation, and the Roe abortion-rights case - when the majority was fragile

and the justices felt under great pr re. Those decisions are a main reason
the court image is so buffed today.
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Jeffrey Segal and Harold Spaeth, Prof's of political science, SUNY Stony-Brook and Michigan
State University, 2002 -

(The Sgglreme Court and the Attitudinal Mode| Revisited)

) - - '
& With regard to ambition, M&%ﬁw
and thus be j : significant political others. i a
Supreme Court seat from the lower

courts, through speeches or through
Ms 1ot uncommon. One interested in reaching the High

James Byrnes to
h .
ur Goldberg ¢t be, 2 et President Johnson

become
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(Parker Folse T and Craxg) Youngblood, J.D. University of Texas Law School, 1981,

- -

» ¥Courts are composed of men and women not directly respon-
sibly to the publiv they serve They are cither appointed to oftficcor
cm)scn in elections that wurn mogce on Jegal competence ot relatively
neutral administrative issues than oo the candidates’ stapds on

sromminent political questions. Accordingly, j
m political pressures than theirle rislative
cnunlcrgarl_.s]

( >§u’,m,q_ (.9(»(& \)\(L\)Qb 5Q\>Q(’o&d% “c_lbm sthe ™
brancles.

Caldelra, Professor of Political Science, Ohio State University, ‘92
(Gregory, American Joumal of Political Science, Vol: 36, No. 3, August

. <. Table 3 pmuthemhﬁmghipsmmmofdiﬂusc support
indicators of trust and-of personal satisfaction. Ovenll, the 10 variables
"in Table 3 can account for less than 5% ofﬂg,vuhﬁonindiﬁnsesuppgnform
Court—not an impressive showing. Of these indicators, only trust in ‘
 peaches statistical significance in the multivariate analysis. The more citizens €x
presstrustinpcople.megmmdndcheeofmmtd\eym«dwtheSmme
Court. Neither trust in local government por trust in the federal )
showed any appreciable connection to diffuse support for the Supreme Court. ,
Similarly, there is no measurable relationship between the confi samp:
bestows upon our national ingtitutions and the degree of diffuse support it lends -
the Court. Moreover, we have regressed diffuse support for the Supreme Court
on indicators of confidence in 12 institutions, and the resulting equation ex- < -
plains only about 8% of the variance. .

Perhaps at one time, back in the 1960s Americans saw the Sup Court
€videnc® based upon 3 % ~nee of indicators, suggests that this is no longer

true. Furthermore, the public does not scem 10 condition diffuse support for the
Court upon personal satisfaction or optimism. > Be-
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Lawrence Baum, Prof, of Constitutional Law, Ohio State University, '92

(The Supreme Court, p. A0( )

rwmmmm Perhaps the most important
characteristic of the Supreme Court’s environment is its limited impact
» on the Court’s decisions. Compared to policy makers such as legislators
‘ or trial judges, Supreme Court justices have unusual freedom to adopt
2 the pol.icie that they pr?fer.

‘Wmmmumm

inion. The . rpr vl

"tights in the 19505 and early 1960s lustrate the potential for diver-
8805p. During that period the strong opposition of constituents pre-
vented southern policy makers in other institutions from supporting
civil rights. Members of Congress from the Deep South were likely to be_
dafeated for reelection if they voted for any civil riFhls legislation. For
this reason, even the liberals among them generaily feit compelied to
oppose this legislation. istrict § i ifeti
tecms, but they faced possible ostracism by their friends and violence
from their neighbors if they favored the interests of blacks. In contrast,

Court in Braweu n_Booed of Fducation (1954) for instance included
. -

(@Perciass iy .
Lawrence Baum, Prof, of Constitutional

Law, Ohio State University, *
PI%=7) _ niversity, *92
Tlegislators may 0z to_act.in_gegordance with public opiniog. in.
in public su ions. They may also feel

some responsibility to represent their constituents’ views in order to
serve their district effectively. Both of these motives have limited

relevance to the Supreme Court. lystices do not depend on_public
einion to_keep their positions, and are interested in other
positions. Moreover, the is not inte a i
§ <hody, Still, justices might pay attention to public opinion simply because
they want to be liked, and a few justices have been concerned about
their popularity because they harbored politicat ambitions. More impor-
tant, justices are concerned about public regard for the Court, because
high regard can help to protect the Court in conflicts with the other
branches and increase people’s willingness to carry out its decisions.

It is uncertain how much public opinion influences the Court’s
decisions. Undoubtedly, justices sometimes take particular positions
because they know of public attitudes on an issue and want to align
themselves or the Court with the public; such instances, however, are
difficult to pinpoint. It _sometimes adopts,

an_independence from public

—_y— -

minority if the public and opposed
hat public,

Pu‘g\ ‘e Of’-“'u‘q,\ L\J‘\ﬁ(‘VY\
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Daviq Krieger, “Farewell to the ABM Treaty,” June 13, 2002
- (wagingpeace.org) K

T Bush told the American people that he was withdrawing from the ABM Treaty so
that the US could proceed with the deployment of missile defenses defenses that
most independent experts believe are incapable of actually providing defense.
The president has traded a long-standing and important arms control treaty for
the possibility that there might be a technological fix for nuclear dangers that
would allow the US to threaten, but not be threatened by, nuclear weapons. In
doing so, he has pulled another brick from the foundation of international law and
created conditions that will undoubtedly make the US and the rest of the world

less secure. He has also moved toward establishing an imperial presidency,

unfettered by such constitutional restraints as the separation of powers, )

Rosl (’Cdszkj
P

o7
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Cooper, Stanf
(Stanford LR

the most important separation of
politif:al struggle.? The histo

ate 1960s. was
cn a fe

' mr‘mam—. 2 more ﬁa and tssemlve executi President
Rear: .E.“S;P‘- History, therefore, suggests that the other branch w:eﬂ "mm
,sen itself:

Yow Tﬂ,)..g"'s @ @sﬂt'l‘ff'/!)— ‘Jcﬂ(-tu),

ord Law student
V46) . Jan 94

can only revitalize perhaps
powers mﬁon of all: inter-governmental

to

y reas-

.Ambiguitiu in the Constitution permit one branch o infringe gpon_another.
y

zone. But at some point,

and prudence, aggressive
revolts, leading to the reca
assault but in earlier offenses
the presidency exercise an additional power, and the ad
never abandoned.” Consider what happened with i
veto, reorganization authority,
jngmem of the wielder. The

( )SoP 'aaw? SSume

{ peuikap\te '

I consists of brief raids in and out of the neveeal
a&efpmxn;beyondathmholdofmm
actions become ive. They uigger
pmreofuounduk:nno(oulyind\emm
as well, ltknotuuedm“letmoecwor
vanlage thus acquired is
mpoundmenk, the pocket
and executive privilege. Power distorted the
moth circled too near the flame. 23 $pq.160

rLodof A f}o@nmﬁ( — Wolsklens ose

Feely and Robin, Professors at University of California, 1998

(Malcolm and Edward, Judicial Policy Making and the Modern State: How the Courts
reformed America’s Prisons, pg Z424) '
atic reason courts tend to _ignore fs .
governmental system in which they exist or the model of governmental .

4etion that modern government embodies® To the cxtent that these prin-
ciples continue to be relevant at all, it is as a traditional version of equally _
pragmatic concerns — decentralization in the case of federalism, and spe- &

cialization in the case of separation of powers. But because the principles

I3

are now part of a pragmatic calculus of governance, they no longer carry
normative force, and simply serve as elements in a complex analysis. The
demand that courts continue. to be constrained by these structural prip-
ciples. particularly when other branches have abandoned them, simply
excludes the courts from the modern governmental process. This may
appeal to those who disagree with the substantive policies of modern gov-
ernment, a position that possesses increasing rhetorical appeal but thus

far not enough serious support to

produce significant change. Fedgral

ludges did not disagree with these substantive policies, however, certainly

Dot in the 1960s and 1970s,_They are part of the modern admmSwrIdveE™
state, not critics of it, and they fulfill their role within that context. Under
certain circumstances that role involves public policy making; as our state
has become increasingly administrative and managerial, judicial policy

making has become both more necessary for judges to produce effects
and more legitimate as a general model of governmental action.\ 777 -¢(¢
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Marci Hamilton, Prof. of law, New York University, 11-9-2002
(http:/lwrit.news.ﬁndlaw.com/hamilton/20001 109.html

J—

< Were either political branch inclined to take constructive action to limit
its own increasing abuse of its powers, the Court would not need to
step in. But in light of former Courts' laissez faire attitude to these
abuses, it is unlikely that either branch will. Indeed, it is common
. knowledge on the Hill that the last concern Congress has with any
A,‘-\ piece of legislation is whether it is constitutional, and that includes
whether it burdens the states or violates the delegation doctrine. And
SH the agencies, too, have developed an attitude that it is the courts' job
Soq' to determine constitutionality as they barrel toward whatever is
et s politically expedient. In the current dance of power, the Court is the
. . only check that can bring Congress and the executive branch back to
":‘:& the limited sphere of power that was envisioned by the Framers.
e
A} V. Both Congress and the executive agencies have lost sight of the
constitutional parameters set for them. Many of my liberal academic
colleagues decry the current Court's move to draw and enforce the
boundaries of power set out in the Constitution. But this Court is the
best hope we have to bring the other two branches back within the -
boundaries that the Framers knew were necessary to deter abuses of
power. >

( )SO? 3 'qr\oz-qup?f o l\MPGC_f o Vt'oLT“'MS-

Massey, Constitutional Law Professor, 1992 (Hastings Constitutional Law Review, Fall

Ll proper separstionof the powecs of the fier) sovernpent i an
inherently amorphous topic. Once it is granted that these powers ought
to be controlled by vesting each branch with an array of checks on the
powers of the other branches, rather than by an attempt to seal hermeti-
cally the powers of each branch,! the debate becomes, in essence, a pru-

dential argument about the wisdom of the extent of the mutually

overlapping encroachments. Even if the more formalist inquiry is pre-
ferred, the sorting of governmental functions into executive, legisiative,
ﬁrﬂ%a
MWWM
mlﬁu! the constitutional doctrine pertaining to separation of powers is so

67
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Terri Jennings Peretti, Prof. of political science, Santa Clara-University, 1999

{In Defense of a Palitical Court)

¢ Some contrary evidence exists, however, and is worthy of mention. For
example, two studies conclude that Rosenberg undervalues the Court’s
influence on public opinion, at least with regard to its ability to draw media ;.

and public attention to iss ith which the Court is concerned.”™ Johnson

and Martin find that the Court can affect public ‘opinion, but only under Y’b
certain conditions—for example, when the Court has made an initial rulipg

on a salient issue rather than a subsequent revision to an existing ruling.®
Caldeira also offers evidence of the Court’s impact on public opinion in his |
study of changing public opposition to President Roosevell's 1037 Court-
packing plan. Two Court actions—its decision to uphold the Wagner Act in
NLRBv. Jones and Laughlin Steel® and the resignation decision of a powerful

New Deal opponent, Justice Van Devanter—succeeded in decreasing sup-
port for FDR's plan by almost 10 percent.% Through its own ToiGatve and

actions, according to Caldeira, the Court affected public opinion and thus
Wnt"“ Although based on skimpier evidence, a _
second study, by Wlezien and Goggin, attributed growing public support in
the 1980s for “current abortion policy” to media reports that Supreme Court
decisions and nominations would lead to greater restrictions on abortion
access.® In this case then, the Court may have shifted public opinion away

from its own more conservative policy path> (7 A2 2
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Terri Jennings Peretti, Prof. of political science; Santa Clara University, 1999 "
(In Defense of a Political Court) :

éAlthough the Critical Legal Studies scholars are persuasive in their cri-
tique of convention:il‘appr'oac'hes and in their view that constitutional deci-
political,” their final conclusion is

24« InDefense of a Political Court

when interpeting the Constitution. However, the lack of objective con-
straints on judicial pPower is not, I have argued, such a troublesome matter

ina democracy. > W42 - 244 ‘ Lo\ e
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Geoﬁfey Scott, Prof. of Law, Penn State, Fall 1998 .
" (p. lexis nexis)

Even when the decision to overrule a prior case is not, as in the rare, latter-
instance, virtually foreordained, it is common wisdom that the rule of stare

. degisis is not ah "inexorable command," and certainly it is not such in eve

_constitutional case. Rather, when this Court reexamines a prior holding, it%

judgment is customarily informed by a series of prudential and pragmatic ‘
considerations designed to test the consistency of [*69] overruling a prior .
decision with the ideal of the rule of law, and to gauge the respective costs of
reaffirming and overruling a prior case. Thus, for example, we may ask
whetfier the rule has proven to be intolerable simply in defying practical
workability; whether the rule is subject to a kind of reliance that would lend a
special hardship to the consequences of overruling and add inequity to the
cost of repudiation; whether related principles of law have so far developed j
as to have left the old rule no more than a remnant of abandoned doctrine; or
whether facts have so changed or come to be seen so differently, as to have
robbed the old rule of significant application or justification. n208 -)

72




Counterpizzle Shizzle

DJW '03 /
Your Mom Corts Ton '+ @ Genensl
lovrts &

@

/r Covrds Weve been CmiSk#H7 l‘\osﬂ'e d’\c\ .“ﬂ_, C'Wl"(' S’u'c-l-s ;.‘_s

"z;si-l-io,\ on envitormmental Poh‘bc;PS.

Christine Klein, Prof. of Law, Michigan State Univérsity, 2003
(Harvard Environmental Law Review, p. lexis)

(ﬁis study supports two principal conclusions. First, the modern Court has
been consistently hostile to environmental regulation. In the context of the
commerce clause, for the past quarter century the Court has rarely upheld a
natural resource law, whether promulgated by Congress or by the states.

C(\S n18 This Article considers cases in which the Court invalidated the
governmental regulation under scrutiny in ten out of eleven instances. n19
eﬁ Observing this trend, Chief Justice Rehnquist and Justice Blackmun

@ accused some of their colleagues of engineering a return to laissez faire

government. n20
am—

Y\;)\-‘“@As a second principal conclusion, this study has uncovered a subtle
" inconsistency between the Court's affirmative and dormant commerce
9&_‘, clause analyses. In particular, when the federal government has sought to
_71 regulate the use of water and land under the affirmative commerce clause,
s, the Court has emphasized the natural, noncommercial nature of the
K protected [*5] resources rather than the commercial nature of the regulated
activity. n21 in the absence of commercial or economic activity, therefore,
-« the federal government lacks commerce clause regulatory authority under
% the rationale of Lopez. n22 Simultaneously, when the states have attempted
to regulate the use of land, water, or fish, the Court has treated such things
as market commodities rather than natural resources. n23 As a result, the
% Court has invalidated those state regulations under the dormant commerce

clause as constituting an undue interference with commodities in the flow of
interstate commerce. n24

Thus, the Court has bolstered its environmental hostility through an elusive
: rhetorical device--shifting-back and forth between the metaphor of '

, environment-as-natural-resource (thus precluding federal regulations
protecting noncommercial objects such as land, water, and wildlife that fall
within the traditional realm of the states' police power) n25 and environment-
as-commodity {thus precluding state regulations that might interfere with
inter§tate commerce). As a practical result of this inconsistent approach, the

Coust effectively treats the environment as neither commodity nor natural

resource, thus frustrating both federal and state efforts to protect the natural
_envi’gfonment._‘ . :

/<
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Lincoln Davies, associate, Steptoe and Johnson LLP, 2000
(p. lexis nexis)

same problems on environmental advocates as they do on civil rights
‘activists: they dodge an apparent congressional intent of providing for private i
attorneys general, n693 and they limit access to the courts by tﬂ‘
‘undercompensating lawyers willing to take the cases. At least one study has

shown that because environmental fee-shifting jurisprudence provides cx
disincentives to private law firms who might take such cases, most plaintiffs' @
groups are forced to turn to public interest law firms, which also are hesitant

te accept the cases for fear of losing their non-profit status. n694 Similarly, /ﬁ
less possibility of receiving attomey's fees translates into an even greater
discrepancy between stellar legal representation for wealthy communities £
concerned about their environment and little- to-no representation for poor  t~*1¢
and minority communities worried about their already unfair share of pollution
né95-an effect that may be further compounded by jurisprudence in the civil

rights attorney's fee area. Moreover, as in the civil rights arena, the

potentially synergetic effects of these decisions may serve to simply provide

for less environmental enforcemert, less environmental cleanup, n696 and in

the case of CERCLA, fewer settlements and more delay in remediation of the
nation's worst hazardous waste sites. n697

; 5 ' ’
Fudiqal doctrines concerning attorney's fees provisions impose many of the ﬁ

3. Coorts canlt secuce Complicnee.

" Schultz, Prof of Political Science at the University of Wisconsin, 1998.
(David A., editor, Leveraging the Law. p. €)

While the Brown déxision, busing for integration. and the legacy of
Warren Court judicial activism prompted debates over the legitimacy
of the courts to make social policy. another line of research apdcsiti-
cism has addressed the capacity of the courts to achieve social change. |
By that line. the courts are institutionally inferior to make policy when_

compared to the other branches of the government, in terms of both

their inability to secure compliance with their decisions and their insti-

tutional capaci the functions necessary tor eilective
pelicuimplementation and oversight. 7 €
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Jonathan Wight, Da
(p. lexis nexis) .

rHistorically, the courts of the United. States recognized the absolute immunity
of a foreign sovereign from the jurisdiction of the courts of the United States.
n133 The Ametrican doctrine of sovereign immunity dates back to Justice
Marshall's opinion in The Schooner Exchange v. McFaddon. n134 In The
Schooner Exchange, American plaintifis sought the return of a vessel which -
had been forcibly taken on the high seas for military use by the French

Emperor. n1135 In affirming the dismissal of the suit, Justice Marshall wrote a *$ '
for the Court: ‘ ; N

yton Law Review, Spring 1994

The jurisdiction of the nation within its own territory is necessarily exclusive

and absolute. It is susceptible of no limitation not imposed by itself. Any %»c:"ah
restriction upon it, deriving validity from an external source, would imply a

diminution of its sovereignty to the extent of the restriction, and an

investment of that sovereignty to the same extent in that power which could

impose such restriction. All exceptions, therefore, to the full and complete

power of a nation within its own territories, must be traced up to the consent
of the nation itself. n136

Thus, as expressed by the Court in The Schooner Exchange, the absolute
theory of sovereign immunity was premised upon a positivist view of state
'sovereignty. n137 Accordingly, nonconsenting foreign sovereigns were never
subjected to suit in United States courts through the exercise of

" extraterritorial jurisdiction. \ .

5. Coors corn't enlivce decisions.

w v

- W
[(Thomas B.) Bleeding Heart, P.LN]
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Rrule-shifu’n“ 'sqov _ anegal change tal accomplishes "cylture-chifri
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7. Cocbe carlt inllvence B lochavior of ivplementors.

Edward KT @ndRandall K. Millgr, professors of Political Science at Penn State University, 1989, The
Court vs. Coneress pg. 63

Variations in the implementation of public policies and differences be‘{wecn the mlendeds!and u:;
- actual consequences of a policy may be the result of several factors. The capacity of thg; coutr}tl 10 dniag_e he
mplementation process is one factor that is articutarly felevam to the relationship betyy een the judici Ty
and the implementing population. Using an implement'auon model qrg)posec{ by Paul Sabatier a'gd D?x:lx‘e
Mazanian. Lawrence Baum argues that the courts are in a weak position to influence the behavior of the

implementors. He points out that, first, “courts are im ﬁsqned within the adjudicative rocess,” and sec%r;d
—courts lack some very impontant legal powers. The judiciary does not control the sword or the urse. The

effects of these two factors are substantial and underscore the tenuous nature of the relationship between
judicial body is and Implementing groups. |

;4 Corrs EU\‘\J_% decisions oren 't ehided "0/.

Segal & Spaeth, New York University, Michigan State University, 1993 (eff & Harold, The Supreme Court and the
Attitudinal Model, p. 354)

farely happens. Nevertheless, lower coutt judges. no fess than Supreme Coxmt
e the full import of High Coart

justices, have tools that enable them to mitigate port of Hig
tulings. Precedents can be ound on sides of cases, unfavorable precedents
can be distingu: , {acts can . Gtven smali-percentage
apﬁed cases, and the even smaller percentage of cases that the Court reviews,
lower court jud es have substamia“eeway 10 act independently. '

: mmmm“ﬁ"‘ pop-
ulation may also be problematic. If a teacher in a small, homogenous, Bibig :

Belt community leads class in prayer and no one complains, there is fite the {
Supreme Court or the American Civil Liberties Union can do about it. So 084
is there little thar the Court ¢can do 1o sanction police officers who i Z.
Ve read defendants their 5 ot who routinely assert that :
beca

t use the deten
compliance with the ourt’s
motorists with
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Lincoln Davies, associate, Steptoe and Johnson LLP, 2000
. (p. lexis nexis) :

@n the years following enactment of the CMI Rights Act of 1964 and the
Clean Air Act of 1970, both the civil rights and environfmental movements

came to increasingly rely on these and other acts' provisions allowing C'(SS
citizens to bring litigation to enforce the laws. At the same tire, the judiciary
began a countermovement of sorts, using various procedural and other @ :

devices to limit the new access to the courts afforded to the movements by -
congressional mandates. The overall effect on both movements' litigation ?
attempts was in many ways the same. Fewer of their cases arrived in the
halls of the federal judiciary, and accordingly, fewer legal victories emerged @
for the movements. As a result, private enforcement of both ¢ivil rights and
environmental laws decreased, a fact that for both movements seemedto  ——
run contrary to the congressional intent behind attorney's fees provisions and c’w}é
many of the statutes themselves. indeed, restrictions on attorney's fees
awards meant that lawyers became. undercompensated for taking cases with Q’w
potential public benefits and possible reputational risks. This in turn created a
larger barrier for both citizens discriminated against and citizens concerned
about the environment that might want to bring suit to remedy these
problems. In so doing, the legal recoil also quieted public participation in the
_ ongoing policy discourse by gagging the voices of those who might care

most-those petsonally affected by the nation's raclal and ecological
_dilemmas. : ' y

Cfsﬁ Although the judiciary's fettering of access to courts has broad similarities in

its overal'l effect on both the civil rights and envirorimental movements, it has

done so in different and potentially important ways. Most significantly, the
Supreme Court's decisions in the employment discrimination context shift
claims to other forums, primarily state courts and arbitration. The decisions
do not, however, entirely bar the claims. In fact, the claim preclusion doctrine

, stil explicitly allows claims to be brought in federal court, only earlier and with

perhaps more difficulty. In contrast, the Court's standing decisions in the
en\{qunmental area serve to stop many genuinely interested would-be -
plaintiffs from bringing citizen suits altogether, and the unpredictable course
of the decisions may both confuse lower courts and leave some claimants

;ltvho deserve standing, even undet the Court's labyrinthian doctrines, without

N
ot |
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On its face, this difference may spell potential danger for environmentalists,
but what the difference might represent is just as worrisome. While the
Court's application of different doctrines to the two movements is a simple
matter of legal chance, it may also reflect a divergence in the impacts the
movements have made on the judiciary. Civil rights advocates, for example,
have long voiced their concerns and have long used the courts to resolve
their disputes. In fact, the judiciary was the first branch of the government to
rise this century in an attempt to stomp out legalized racism. ‘
Environmentalists, on the other hand, are relative newcomers to court halls
and courtrooms, and it is possible that not as [*321] much of their message
has been absorbed by the judiciary. n698 In the standing context, for
instance, the Court's decision in National Wildlife Eederation that plaintiffs
had not established an "injury in fact" because of their failure to specify what
portion of land they were interested in highlights judges' unwillingness to
incorporate very basic ecological principles-that all things are connected-into
our legal understanding. While it is true that the National Wildlife Federation
example may also fall under the old problem of line-drawing, other factors
also point in the direction of judicial rejection of the environmental message.
For instance, the Court's decision in Key Tronic concerning CERCLA's fee-
shifting provision frustrates not only the citizen suit or attorney's fees
provisions of CERCLA, but also hampers the overall purpose of the statute:

. remediating seriously polluted hazardous waste sites. n699 Indeed, it may

- well be that the Court's decisions concerning judicial access represent a

regression for both movements but a much larger and swifter one for
environmentalists. Civil rights advocates who are precluded or are sent to
arbitration still voice thelr claims, still hava the option of beginning in federal

“court, and may ultimately achieve their goals. However, environmentalists -

sent packing by frustrating limits on‘attorney's fees and a rigid standing
doctrine may fail to accomplish anything for the good of the planet on the
federal level, especially if EPA and other agencies turn their head and plug
their ears as they did in the Reagan yearn
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(Northwestern School of Law, p. !ex(i)sf I;E(?Ses' Alaska, Winter 2000

- [with mcreasing frequency over the last twenty-five years, federal courts have
been'dnvmg away environmentalists with decisions that fing like mockery in
the ears of the dispatched plaintiffs. This disturbing trend originated with j
conservative members of the federal judiciary who are prevented by the é

canstitutional princip_le of separation of powers from changing the underlying

even entering the courthouse. Championed by United States Supreme Court QZ(
Jusguce Antonin Sca}lia, this trend can wreak significant damage on the Conie
environment and alienate people from the judicial systenu

3, Tle ‘5+anJ:nj c]oc-\-n‘ne cloc‘sn '\' Surfu‘-}-' Cr\c)ironm«th( Po‘n‘c/,

Lincoin Dames associate, Steptoe and Johnson LLP, 2000 .
(p. lexis nexs) '

The Court's development of standing doctrine has not been especially

predictable, nor has it been especially kind to the environmental movement.

né81 It severely limits the number and type of cases environmentalists can

bring. Under National Wildlife Federation and Defenders of Wildlife, some

groups may be barred fror bringing suit because they cannot locate

members who have current plans to use a very specific resource or study a ﬂ.@-&
certain endangered species. Likewise, under Steel Company, corporations >
may evade enforcement of more procedural statutes like the EPCRA by ﬁ
simply admitting violation and thus squelching any chance at proving :
redressability. Indeed, to the extent that the Court's new standing principles
disallow citizen enforcement of procedural requirements, they also

undermine the congressional intent behind many statutory provisions. In

Defenders of Wildlife, for instance, Justice Scalia's assessment of @
redressability missed the mark entirely; plaintiffs were not necessarily

seeking to invoke judicial power to hait funding of the Aswan Dam, but were
instead attempting to enforce the ESA's requirement that government

agericies consult with the Fish and Wildlife Service before undertaking any

action that may harm an endangered species. Similarly, in Steel Company

the piaintiffs' primary motivation was not to gain an admission of guilt but

instead to enforce the EPCRA reporting requirements. Moreover, the Court's

new stance on standing also seems to ignore the legislative history of the
environmental citizen suit provisions themselves. Congress included these
provisions in the statutes “precisely to obviate disputes over standing and to

\\/ L N, o
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enable any persons with the constitutionally-mandated degree of interest to
enjoin violations of environmental laws." n682 Accordingly, the Court's

reluctance to recognize mere alleged violations of the statutes as enough to
constitute standing imposes a higher hurdie on the nation's environmentally

interested citizens than Congress had ever imagined. In Laidlaw, for
example, even though the Coutt granted standing, its requirement that
Friends of the Earth demonstrate its members' interest in the polluted river
cut away at Congress's seemingly clear vision that “any person" interested in
protecting the nation's water could use litigation to enforce the statute. n683
This result may have the additional effect of forming [*318] yet another
barrier to enforcement for communities consisting primarily of low-income
and minority citizens, communities that already share an unequal portion of
society's pollution burden. n684 Indeed, apart from the intellectual shakiness
of its new standing doctrines, n685 the apparent disingenuousness of the
Court's approach né86 may send a strong signal out of line with the nation's
popular-and legally represented notions-of democratic participation and.
environmental protectior‘x-.‘ﬁ '

-

én viroanmnend-

4. Awndire doctrine revients envicormentalison Tn W esucds

Peter Van Tuyn, Litigation director of Trustees, Alaska, Winter 2000
- Northwestern School of Law, p. lexis nexis) ‘

r The widespread and c¢ontinual offensive use of the standing doctrine to o
‘preveént envirohmentalists from ralsing claims in court may be a result of . _.5
several factors. First, many right-wing litigators likely desire to further Justice %
Scalia's agenda by raising the issus in as many factugl contexts as po_ss:nble,
with the hope that conservative fedéral judges will solidify Justice Scalia's _
views into law. Moreover, on the theory that the best defense isa good \
offense, litigators concerned about defending a case on the merits may stir in o &
the standing issue with the hope that defending the case on the pjerit:s might
be wholly avoided. It is also noteworthy that challenggs.to standing [ 1_18] @
often result in lengthy depositions and voluminous briefing, both of which
generate significant billable hours for private attorneys. n54

Whatever reason compels industry and government Iitigatc_;rs to make o
standing an issue In particular cases, it is a travesty of justice that standlpg is
becoming such a significant hurdle to parties who act in the general pub!lc
interest to enforce environmental laws. When successful, the new _standmg
arguments thrgaten human trights and chip‘away at our collective right to
‘clean air and water and a healthy and diverse environment. n55 The
arguments also represent a significant trend - possibly the most disturbing
one - in environmental law in the late twentieth century.ty
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Lincoln Davies, associate, Steptoe and Johnson LLP, 2000
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{;y the early 1990s, however, the Supreme Court, led by Justice Scalia, had
begun down a path in which it would evince a number of decisions
increasingly limiting environmental plaintiffs' access to court. The first of
[*315] these cases, Lujan v. National Wildlife Federation, n663 signaled the
Court's abrupt turnaround, as the majority found inadequate to establish
standing plaintiffs' affidavits that seemed to precisely meet the “injuries in $\:w§3
fact" required by Sierra Club. Ih National Wildlife Federation, :

environmentalists again used the APA to challenge the Bureau of Land }:‘3
Management's reclassification of lands allowing leases for oil and gas

excavation and mining, asserting standing on the grounds that the @
organization's members used the lands for “recreational use and aesthetic

enjoyment." n664 Despite their apparently sufficient interest in the Bureau's ——
decisionmaking process, Justice Sealia, writing for the Court, rejected their oy
suit due to an alleged lack of specificity in their affidavits: "[Standing

requirements ars] assuredly not satisfied by averments which state only that Year
one of respondent's members uses unspecified portions of an immense tract eavpo
of territory . . . . It will not do to 'presume’ the missing facts because without :
them the affidavits would not establish the injury . . . ." n665 CnFD

Indeed, the National Wildlite Federation decision ushered in a dark era for
environmentalists hoping to use litigation to advance their cause, as the
Court would soon apply its reasoning from the procedure-oriented realm of
the APA to the movement's toughest substantive statute, the Endangered
Species Act (ESA). n666 In Lujan v. Defenders of Wildlife, n667
environmentalists charged that the dovernment's funding of the Aswan Dam
in Egypt and the Mahaweli Project in Sri Lanka violated the ESA's section 7
for failure to consult with the Fish and Wildlife Service about its adverse
impacts on the habitat of endangered species. Justice Scalia's majority
decision began by clarifying the test for standing, noting that plaintiffs must
suffer an injury in fact that is both traceable to the defendant's alleged action

and redressable by the court. né68 Next, howeve isi
. N668 Next, r, the decision pro
%emonstratghqw ID_efgnders had failed to satisfy tﬁese requiremgnt:?eded to
though plaintiffs' affidavits alleged harm for loss of enjoyment and study of

the imperiled species-and plaintiffs had i i
: ] | n fact studied these species in the ~
precise locations at Issue and intended to continue doing so inpthe future-the

Court found these injuries were not imminent enough to quali i

( un r ' . alify for standing:
E{P]rgfessmn of ?n intent to return . . , [is] simply ngot enc?ugh [¥o establigh °

slan mg]._ Such 'some day' intentions-without any description of concrete

2 uans, :r lqdegd even any specifiqation of when the some day will be-do not
f?l'?o afinding of . . . 'actual or imminent" injury.” n669 Similarly, a plurality

of the Coqr@ found that Defenders had not demonstrated that a court ruling

could sufficiently redress any harm suffered, because even an injunction

forcing the United States to withdraw its fundi
_ unding wo *
that the projects would cease. n670 g would not [316] ensure
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Peter Van Tuyn, Litigation director of Trustees, Alaska, Winter 2000
(Northwestern School of Law, p. lexis nexis)

mustice Scalia has relentlessly pursued his desire to raise the standing bar
well above its current height. n14 He pushes an interpretation of the case or
controversy requirement that mandates more than the traditional application
palinof this test. n18 At the heart of fis theory on standing s the idea that courts
ust reject cases that go against the court's “traditional undemocratic role of
protecting individuals and minorities against impositions of the majority." n16
- Consequently, he believes the courts must reject cases that place them in

%é* the "undemocratic role of prescribing how the other two branches of

_government should function in order to serve the interest of the majority
itself." n17 :

—————

., Justice Scalia has been successful in pushing his agenda. Writing for the
majority in three recent cases in which constitutional standing was at issue,
Justice Scalia used his theory to deny standing to environmental plaintiffs in
two of the cases yet to grant standing to industry plainitiffs in the third case.

€4vw? n18 Notably, Justice Scalia's theory appears to lower the bar for establishing

Coq(,sstanding for industrial polluters and others who are the objett [*44] of

government regulation, but to raise the same bar for the beneficiaries of
" regulation. n19 The threat to the environment posed by Justice Scalia's

vision for the standing doctrine is hard to underestimate. As scholars and
environmental litigators have stated,

the implications of this theory for environmental advocates are disastrous.
According to this view, timber companies, mining firms, industrial .
manufacturers, and so on - the objects of environmental regulation - should
routinely be granted standing to challenge regulatory requirements. On the
other hand, environmental groups, which commonly complain about
inadequate regulation resulting in widespread environmental harms, should

i i upst is theory is ¢ atic
routinely be denied standing. The upshot of this theory is a drama
redefinigion of the role of the federal judiciary in environmental disputes, to
the benefit of those who are subject to (and sometimes ob;egt to)
environmental standards, and to the detriment of those seeking to enforce
environmental standards. n20_% A
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Wolfe, Professor qf Political Science @ Marquette Universitg. ‘97

(Christopher,
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: The Court's cdntribution to social change is a greater of lesser factor in

ifterent areas, but its influence is undeniable. The Court does not necessarily
initiate broad social cRange What can Rappen is that a movement or move-
ments often identified with a Segment of elite social Spinion come into exis-
iice 10 modify previous laws or mores; these movements siowly gain ground
ut fack the political muscle (a majority in gislature) to achieve drastic
change. The Court, sharing the progressive opinion, intervenes to make the
emerging™ opinion the basis of blic policy. Once established in the law,
the process of social change is accelerated, Mmmm
and the origimal Court decision 1s thus “vindicated.” For example, the wide-
Spread change in sexual mores in the last generation was certainly encouraged
by Court decisions in the 1960s.4 Even the Court's change of face on obscen-
ity in 1973 was nowhere near a reestablishment of the srarus quo ante, since
Miller v. California and Paris Adult v. Slaton protect a considerable amount
of material that would not have been protected in 1958.4° The legal protection
afforded obscene materials has helped change the tone of our society in many
ways. As so many moral philosophers have held, mores, the prevailing cus-
toms, and the “tone” of a society are essential elements in the formation and
maintenance of the moral standards of its citizens, so that a change in them
contributes to a long-term change in moral standards, a change that_unde

mines the political forces that oppose the Court's original decisions.”-? .7 7 '
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Schultz, Prof of Political Science at the University of Wisconsin, 1998.
(David A., editor, Leveraging the Law, p. © )

- Kin The (‘{:urts and docial Policy, Donald 11 rowitz (1977) pro-
vides several case studies of judicial intervention to reform lice Tre-
havior, juvenile justice, school financing, and citizen participation plans;
In critiquing the impact that the Court had in these cases, threo sets

f de. First, the courts. as an adversarial resolution body,
lack the structure, resources. and capacity to engage in policy making”
because courts are ill suited to gather social facts Second. courts are
Passive and reactive institutions that get a skewed set of facts that
many not be representative of a policy aren This means that a single
case may make the rule for an entire policy area when the policy area
is more diffuse or when the case at hand is not characteristic of the
entire policy domain. Hence, the policy that the courts make is

hecand ot Lomprehensive. Threg, courts treat mlicg areas as homo-
lenen i if] '

tiate amon or situations.

Fourth, courts can not oversee imglemgnmipn and therefore follow
u th i i
p on

eir orders or is ent. Overall, courts
have moved from performing a grievance-answering to problem-solv-
ing function in seeking to brin ial or § onal reform,
and thi ion is ill-suited or inapplicable tathe <tricture of
the courts and the adjudicative process (Fuller 1978. 35n).° 6
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Davis (Prof. of Political Science, Brigham Young Univ.) 94
Richard, isi :

!

But W not identification of the justices by
name or ideology. but miscommunication or cv i j
Count's decisions. This problem is real for the Court. Miscommunication has been
mvcnl cases. Following the Engel v. Vitale (school prayer) case in
1962, press reporting devoted greater atiention to interest group reactionto the case,
which generally exaggerated the decision’s effects, than to the decision itself. Ina
rare move. the news reporting subsequently was criticized by one of the justices.
The controversy surrounding the case of Gannett v. DePasquale (1979) occurred
partly due 10 misunderstanding. The Court’s ruling that the public, including the
press, had no constitutional right to attend pretrial hearings was interpreted by many
reporters and editors as extending to criminal trials as well.V Lack of public
knowledge of Court decisions is common. According to a 1990 survey, only hal
The public knew the Cour had ruled that anti-flag burning legislation was uncon-
stitutional. Nearly one-third thought it had ruied in the Gppositg direction. = .

Even those groups most affected are often uninformed about a ruling.” Inthe mid-
1970s, a survey of Florida public school teachers found only 17 percent were aware
of the Engel v. Vitale decision, one of the more publicized of the Court's decisions.

Major decisions of the Court receiving saturation press coverage, such _ps

those on abonion, do_penetrale mass awareness and shape attitudes. But these
decisions are rare. Even these decisions often fail to affect attitudes because

individuals do not receive enouph information about them: According 10 one
CBS/New York Times survey, two months after the Webster decision. threé-fourths
of the public said they had not heard enough about the decision to form an opinion.
This lack of public knowledge leads to misunderstanding about policy the
Coqq has declared or even about the role of the Court itself. For many-Americans,
the Count's role appears to be 4 n one survey, less than half of the respondents
m}f-’h.l_i,med the power of judicial review when asked what the Supreme Court is

sgigi)fgised to do.*? If less than half of the public understand the Court's power of .

jt{Qigiél' review, then one of Murphy and Tanenhaus’s conditions—perception of
résponsibility as constitutional arbiter—is unfulﬁlled7 "

'y
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Throughout our narrative we have documented az many iuncmré.xhau_hi.
°Supreme Courtisa uniguel‘i@la igstitution in the eyes of the American
public both in a relative as well as in an absolute sense. As Gregory Caldeira
notes, numerous studies have demonstrated that “thereis only a shallow reses-
voir of knowledge abour . . . the Court in the mass public. ) Few . .. fulfill
€ most minimal prerequisites of the role of a know}, ¢ and competent
Citizen vis-i-vis the Court™ (1986: 121 1). At any given moment if the avera

American were Queried about any decisions the Court had rendered in irs cur- \
rent or past term, the Questioner would likely come up largelv empty. Con-

cally, more than 2 quarter of the Populace could recognize the name of Judge \
Wapner of the People's Court telyvision fame (Morin, 1989). p <5 '
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3. Sole Voice

7~ 0. Possessed the sole voice. n31 here court Pronouncements conflict with -
'(edthose of the executive branch, the executive branch's effectiveness in
international relations s reduced. n318 ‘ '

- Contrary to this logic, "a binding court judgment may be the best vehicle for
forging a unified U.S. position." n31g Where Uniteq States courts expound
upon a rule of law, the politicaj branches have a certain obligation tg adhere
to that law. n32¢ Although the branches' adherence may suggest a powerfy

and apply existing law to which the political branches are already boung.
n321 Thus, judicial deference |s not, necessarily the most effective means to
Promote a unifieq voice in foreign affairsA

[*1299] '
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Victor Schwartz and Mark Behrens, “Judicial Activism in the Civil Justice System: Problems and

Solutions,” 2001
(WWw.fed-soc.org)

_ . .

! The third development _ state courts' use of state constitutional provisions to nullify legislative
decisionmaking and limit legislative independence in liability law _ represents another serious threat to our
system of government. Besides further blurring the already-compromised separation of powers, it also
could stop legislatures from doing anything to curb runaway liability created by medical monitoring or big-

government lawsuits.

own views of proper tort law for that of state

The growing willingness of state courts to substitute their
who try to "game" the legal system by relying

legislators has been facilitated by contingency fee lawyers i
solely on obscure state constitutional provisions that have little historical explanation or precedent of

judicial interpretation. Indeed, Association of Trial Lawyers of America ("ATLA") President Mark Mandell ‘
recently bragged that a brief written by ATLA _ and argued by liberal Harvard Law Professor Laurence.‘ljnbe
_. resuited in an Indiana health liability statute being overturned based on an state constitutional provision

"that was previously regarded as toothle’ss.':)
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S Peretti, Prof. of political science, Santa Clara University, 1?99

(in Defense of a Political Court)

LMost studies, however, suppor the view that the’ Court has a very limit_ed
capacity to enhance public support for and confer legitimacy upon con-
tested government policies. For example, Baas and Thomas conducted sev
'\ eral experiments in which college students were asked their opinions on
controversial policy statements, half of which were unattributed and half of

A

4!_ which were identified by source, including in some cases the Court and the
. Consti

tution. Contrary to the legitimation thesis, there was no evidence that

Court endorsement enhanced acceptance of any of the controversial policy -
views.® However, a similar study conducted by Mondak did find evidence of

the
ple,

‘was

Court’s “persuasive force,” but only under certain conditions, for exam-
when the issue lacked personal relevance or when the Court’s credibility
substantially greater than other attributed sources (such as high school

principals or city police) 86 Fyrthermore, the Court’s influence, though sig-
nificant according to another study by Mondak, is nonetheless “minor,” “in-
cremental,” and “confined to the margins of public opinion.”a"‘

A study by Franklin and Kosaki regarding the impaét of Roe v. Wade on
public attitudes toward abortién suggests that the Court may influence pub-
lic opinion, butin unexpected and unintended ways.®® Roe did increase pub-
lic support for abortion involving “hard” reasons, for example, in the case of
fetal defect or when the health of the mother is endangered. However, with
regard to public support for discretionary abortions (i.e., for “soft” reasons,
such as being unmarried, poor, of pot wanting more children), Roe had the
effect of polarizing public opinion, increasing the opposition of prolife. advo-
cates and the support of prochoice advocates, with overall approval chang-"
ing not at all®¥ Similarly, Rosenberg argues that the Court may have unwit-

tingly given impetus to the antiabortion movement with its Roe decision.mfg'

———————
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r'F his afnb-iguity in exactly what rules (if any) to apply may result in judicial

£

o
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legislation’; accordingly this interpretation power given to judges under the
Federal Constitution comes with a caveat. Use of this power may either

- underpin or undermine n222 the foundations of [*120] the doctrine of

Separation of Powers n223 depending on the care exerted by the judiciary,
because if a judge interprets or constructs a statute unnecessarily, he tends
to usurp the power of the legislative branch. n224 Thus, in its essence the
question is, when should judges "interpret" and/or "construct’ n225 a statute
and when should judges [*121] decline to do so, the ultimate goal being not
to violate the doctrine of Separation of Powers. Should this be discretionary
with the judge (essentially ad hoc) or should there be a clear set of rules as
to when statutory interpretation should "kick in"?

This question has intrigued legal thinkers both here and abroad for many
years. n226 Some 400 years ago in England, Lord Coke provided a
foundation for a philosophy favoring legislative supremacy in interpreting
statutes:

For the full and true interpretation of all statutes in general .
.. four things are to be considered -- 1st. What was the
common law before the making of the [*122] act? 2nd.

~What was the mischief and defect for which the common
law did not provide? 3rd. What remedy the [government]
hath resolved and appointed to cure the disease of the
[community]? And 4th. The true reason for the remedy.
n227

Because of the magnitude of responsibility assigned to judges in this area, it
is important to "recognize the necessity of care in the consideration of any
means of explanation outside of the statute itself, because of the possibility
of error in the broad field in which judgment must operate.” n228 Typically in
an area that so directly and forcefully affects the functioning of our society,
we enact certain unambiguous (or as near to unambiguous as possible)
rules n229 or canons to-ensure that both a consistency is achieved and that
all come to understand exactly what is required of them. It follows that a
"subject so important as the . . . interpretation of the laws [should not] be left
to the mere arbitrary discretion of the judiciary. This would be to put in their
hands power really superior to that'of the Legislature itself." n2_3£b

9
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MARTIN H. REDISH AND ELIZABETH J. CISAR , Louis and Harriet Ancel Professor
of Law and Public Policy, Northwestern University AND Law Clerk to Chief Judge
wiiliam Bauer, United States Court of Appeals, Seventh Circuit /91 ‘

( 1991 Duke L.J. 449, PG.LN)

\

One_could, we suppose, tgéﬁn_%._fggamx" -- assumed to be an unacceptable
resuilt -- as _the undue acdcumulation of political power, yet nevertheless adopt

either the "undue accretion" or "clear-apd-nresent danaer” modifications of

separation of powers as the (bestneans to @void)such a danger. Closer

examination reveals, BT, dl neither Is acceptable. The reason to reject
the "undue accretion" j of pragmatic,

experiential, common-sense analysis that led the Framers to ado

of powers ure in the first p:ace. :;e:erson recognized, once thé power

s accreted it will, as a practical matter, be virtually §mpossiblelto
I€ %wwm S they shall have
gotten hold on us. It is better to keen the wolf out of the fold, than to trust _
to_drawing nis teeth and talons after he shall have entered.”

me Eﬁoaolo?y, then, would be to focu to frevenk the dccretioh In
e first f

gace. It is this reasoning that rend e naturs—nt
se t'

(- ) $oP S.ves 1 Conng -

MARTIN H. REbISH AND ELIZABETH ). CISAR , Louls and Harriet Ancel Professor

of Law and Public Policy, Northwestern University AND Law c::r.ié to Chief Judge ‘
william Bauer, United States Court of Appeals, Seventh Circu

( 1991 Duke L.J. 449, PG.LN)

' all lon -- the document to
irony in this is that the body of the Constitution -- |
Ivzeic;a‘:he F;mers devoted so much time and energy at the Cotsvent;::cgir; o of
Philadelphia n7 -- contained precious few direct references to the pr

individual rights. n8 Rather, the document, r i .
oot i Il . n9
il i f ,
Although one may of course debate the scope or meaning of particular
constitutional provisions, | : : -
*¥ their complex structure, the Framers were glg_uallg. obsessed um a“ ear
: n i _
rati i v . T ‘ .
iti C r il o
o5 hyt wi | 10 (so that if one fails, another may keep
i n
out the dangers of urban life) 0_2_numD:
ifferen ral dev

r
inheren f gov r
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MARTIN H. REDISH AND ELIZABETH 1. CISAR , Louis and Harriet Ancel Professor
of Law and Public Policy, Northwestern University AND Law Clerk to Chief Judge
‘William Bauer, United States Court of Appeals, Seventh Circuit ,91
( 1991 Duke L.J. 449, PG.LN) ‘ -

However, we believe that isi i
are_tremendously important, not merely because the Framers imposed them, but
mmmmpﬂwmmmmmiﬁiﬂﬂmwm— :
wwmmwﬁﬂmmmﬂuﬂm
NMMWMMLMMMM

‘ rs_sin ! as It had been prior to that time. n17
n as one of the key methods of
reducing the likelihood of undue concentration of political power will '
dramatically increase that vulnerability. What is called for, then, {s an
interpretational model that will avoid the dlluting impact that recent Supreme

Court doctrine has sometimes had on the beneficial protective force of
separation of powers. The model we recommend Is f

WWEMMW
mwmmmmsimmwm
wmfmmmmﬁmwﬂﬁ—ﬂﬂﬁw
delineated powers, ni8
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(The Supreme Court and the Attitudinal Mode| Revisited)

C D Costetttan  erseces P erial

qu‘(‘%%} .
Carter, Yale Law Prof, 'g7 [Stephen, Brigham Young
University Law Review, no.3, pg 75]

But constitutionalism assigns enormous im ortance to
- Brocess, and conseguentlz assigns costs,
perhaps intangible ones, to violating the constitutionay
[process. For the constitutionalist '
.has for classica] liberal democratijc
t

theory, the autonomy of
1i0e people themselves. not the achievement of some
well-intentioned government Rolicy s the ultim e
whic_h th_e ov nt exist ce
n .
of the m )
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Craig Haller, “Of Afﬁrma'tive'Act'ion: Judicial Activism and Constitutionalism * April 1995
(Ww.ashbroqk.org/pubhcat/respub/vsn1/halle_r.html)
/- ' '

time, the Qreate .
conception ithas seemingly possessed a destiny to

€come the true bastion of liberty ang equality in a worlg

at has récurrently denied Such tenets that “all men are
hat each of them Possesses a
sufficient amount of human dignity to decide exactly what js
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James Huffman, “A Case for Principled Judicial Activism,” May 20 199 '
. 1 ] 3
(http://new.he_rltag.e.orglResearchfL‘@gaﬂ»séuesfHL456.cfm) g

/ .

YWhy is democracy theTeastfvorstform of government? Why is
it the best form of government? Is there something to be
valued in having 50 percent of the population plus one dictate
to the other members Jf society? Is there something mystical
about the agreement of a majority which changes the self-
interested opinions of individuals into the public good? Or, if
you believe that individuals have a dual capacity as self-
interested consumers and public spirited citizens, do differing
opinions of the public good become the public good simply by
the agreement of 50 percent plus one? | believe that the
reason democracy is the least worst, or best, form of
government is because it comes as close as we can in an
extended republic to permitting individuals control on their
lives. We value democracy because it is as close as functional
government can come to being libertarian. Only unanimity
would totally satisfy liberty, but in a society of 280 miilion we
must settle for republican democracy. We settle for it not
because it has merit by itself, rather because it serves, as best
we know how, liberty.y

DaMoca;c:, P e k(G0 !
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Charles QJohnSon, Prof. @ Texas A&M Un‘iveisit_y L
- Bradley Cano Prof. @ University Kentucky (RN
Judicigl Po ::ies: Implementation and Impact _lp§.

T
In this chapter we have introduced the notion that judi i'lj
isions 3 of_scll-implementing: courts must frequently relv on .

he cvenix und actors

I 5 L ;
- decisions illustrate the initial premises underlying the remuinder of :
$his book, p2g | <.

B

Gl o pleters Ua‘\ Pc‘b\:c Faac\iowg

)

(David Barium, prof, DePaul ., 1993, The Supreme Court and Americay
" ‘Democracy) - _ -,
rThc frequency with which elected officials and other political leaders criticize
v - the Sipreme Court indicates that 3o teme Court decisions often provoke
; Strong feactions from thgﬁ Q-“;L\'\F‘—- IE. Public rea

ublic dts ctions c@n take varions”

.. forms” Firstl opinion po may reveal how tmkmg\enmﬁmm '
?Cour_t and its decisions. econd) public reaction ma be sufficiendly ;

produce a emonstrations for or against

& public reaction can become more ominous and. -

intimidation of members of the judiciary. Finally) the publ; react ' :f

juciciary. Finally) "E'm:ﬁq@‘p

Supreme Court decisions. by resisting or j

nounce:
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QO’BTiENy David M., professor at Woodrow Wil
Foreign Affairs at the University

son Department of Government and

of Virgina, 1993X(Storm Center) pg. _344

/ The politiéal struncles of the Court (and among the jus,
tices] continue after the writing of opinions and final vares.
Announcements of decisions trigwer diverse reactions from the
media, interest groups. lower courts

. Pelitdea |

( Congresy( theQPrese _
. 4 —
: eral public. Their reactior av enhance or
var compliance) and(reinforc NQET =y
restige. Upmion days thus mayv reved
political struggles th

LOUre s
Tﬁﬁ?ﬁ\lxig of the”
at might otherwise remain hidden within
e marble temple. They mav also mark the beginning of larger
political struggles for influence in the country. s
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Charlcs ) d Bradle};\g anon
department head of Pojig

ANON, professor and
olitical Scien

ce at Texas A&M ang
99 (Tudicial Policies:
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Implementation and Impact,
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Jennifer Johnson, business editor, Boston College Environmental Affairs Law Review, 1996

(Boston College Environmenta Affairs Law Review, p. lexis)

political [*5ga] momentum necessary to-win gych struggles.” n196 Trig -
publicity, one of the politica) benefits of énvironmenta| justice lawsuits, n197

1§ more permissible under 1994 Mode| Rule 3.6 than it was under the rule's

Predecessors, 1994 Mode| Rule 3.6, therefore, increases the benefits of
environmenta| justice lawsuits while removing a weapon for polluters to use

to attack those in support of environmerta| justice,

A. The Importance of Trial Pub/icity.in Environmentay Justice Cases
,(As an attorney for the plaintiff ¢lass Tn Escamilla v, Asarco, Inc., Cowles
brought meqia attention to the struggle of the Globeville community against

The publicity Surrounding an environmenta| lustice case also may encourage

other, similarly situated communities to take collective action. n202 Seeing or

hearing a similar situation recounted on television or in the papers, and

seeing what one community has accomplished by fighting that situation, may

encourage other communities to fight back as well, n203 Not only will other
communities join the environmenta, justice battle, but other plaintiffs in the
communities where the battle is being fought may be encouraged to join the

- ¢lass action, |n fact, the publicity Cowles generated encouraged other
plaintitfs to [*597] join the legal battle against Asarco. n204 The original suit
against Asarco, which was filed by nine Globeville residents, later became a

class-action syit by 567 Globeville homeowners, n205

- TriaLpuchity Serves yet another purpose--politica| educétion. Using publicity,
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Russe] Kirk, President of the Wilber Fouadatiog and president of The Education Review, 97
{The C onservative Constiturion Pgiy ) o

ON READE R—supposing him
2 still to be in the land of the living, despite Demon TV—this book
i examination of the Constitution of the United States,

conservative purpose. After 3 prolonged lapse into
mm the Supreme Court now apn

rs to be mak- .
@ld)function of maintain;

Istory of interpretations of the Consti-
vor to examine the conservatjve ends of
Suggest the varying fortunes of conser-

. 8 Ch i in

Still wa :

i R¢ 2 batrla for their prig Ciples. F
s .
5 close fo a n?-lose Situatigg for m st b
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t e GICId domination if otherwaT:

tures of the government are o preserved) Public opinion and majoriry will,
properly moderated, e more fundamenea] constitutional principles than is
the clam for completely independenc Judges. Ciatio in
which Jccunty of private righes and the ﬁmhcranccf the public 266d are pro-
moted through the mechar m of the G'E@Mtl-’?@ essential to un-
derstanding how the (g grofecrs)ights) therefore, it is

T Lcertuning the pmper o D¢ Jydiciary in relation co
nghes. If the judiciary excecds i¢ ->mﬁm it may undermine
the delicate svscerms Sz_ag—lm‘___ﬂﬂ-“ .08 reorean e
d.constitutional structures desioned to ccure the Puh m
0ghss. But che onsutution's doctrine of enumergred ROwers and federalicm
( plavs 2 role in perp seaung ndividual Gzhes) Judicial overreaching may
whna

Al crode important Bene s ol JeTentralized powen Q

L X AL
of Quasclederalisny, us, the judicial PrOLecaon of righes muse be under-
st0od in Yehrtiomshin not onlv to gowers) bue o fnumerated powers
d as well,
R

( )Su‘)l'd‘"( ?"\Q?""‘(a:’j ‘s %r;\Q Force - o»\f ‘f\‘i (23('5%“‘

§L)ok\.3 ‘Pnl‘mu‘ ,-‘(e ‘P’l Y. v .

Scott M. Pearson, 1993 T —
Class of 1994 University of Southern California Law Center. Southern cyfiper isciplinary
s . ern Califc Int
w Journal C. ; PRESU; TIONS AND JUST 'c‘gﬂll ' CfdlSCIP'm‘fy
RETROACTN]TY OF THE C1vy RIGHTS AcT Of 19911y
“Governments
. wrgt::l:ve . € ant;- fitus ¢
no free go ent where th ’

f)-geoplg 0t ed of the power of makin *520] the taws g h they lrev;ovr:me:.
&either in thejr OWn persons, or by others Substituted in their Stead.® n3g2 B a republic

) Bwiam t be'e
; egislators, in cory alTeast, re resent .
- _MBeause feder [Udges are protecteq by Article » People have liftje fecourse whep judges make
:\ among €cIsions, ¢ consent theory eclying ¢ American regime therefore suggests
oﬂz the legshture should haye the power to apply laws retroactively. n3gg
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(Joshua m,, McGeorge Law Review, Fall 1997, p.LN]
Where actions encroach upon the judicial function, a violation of separation of powers will be found. nl 18
Encroachment occurs where the judiciary's authority-and Independence are undermined. nl 19 The impartial

“Separuting the judjc; politics press .
ally conside g p . 0124 Therefore, by participating in

dralting TegisTation, judges surrender their politically impartial appearnnce. Moreover, when judges draft legislation,

WY THPITETTY assert that The icgisiation is valid. nl25 This Apparent approval suggests that {Fe Judge hias decided the

{EgisTation s valid and will not be impartial when he or she decides a challenge to the legislation. ing iegisiation
3 s 1d ouncedigthe

: is ANAOROWI TS prewal statements oGa judge. i
# press that she thinks that the d dant is guilty, co nmon sens. ighs against the conclusion that the judge coyld
decid in a(neutradMmanner. nl26 When 3 judge drafts legislation, the appearance of partiality s arguahly
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CHISTOPHER WOLFE, 1997

(JUDICIAL ACTIVISM: BULWARK OF FREEDOM OR
PRECARIOUS SECURITY PG.

)

ardians woul [l_ve to be greal ly Jestricted in 4 3
of whatever good it could maNd= ouid-betie s
loss of the people™s experience oi_seli-government. Advocates of extende 15
mmmrﬁmc;m necessity of guaranteeing the s
5 W‘MWWWW‘LMF
: Wﬁdiﬁons such as social equality, either for its owh sak
30kl prevent gross political inequality. What these advocates fail to fathom is‘i:i“-'
that thie conditions of democracy no less than particular actions within a dem-%t
zocratic Iramew: “?W-IEE_)' an intormed public opinion that flows :
"from political experience.® 1 1C I»

1-’«2
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Schick, prof. Political Science, New School for Social Research, 1982
- (Marvin. Supreme Court Activism and Restraint, ed. Lamb, p. 37-38)

(Mtfmugh the Supreme Cuurt tas most of
jon’ this judicial activism has occurred in

¢ jower fedet
that lower court judges do the autg-and-bolls work
~ judical auihonty. A_single wuling the Supreme Court permitting judicial
+ intervention in a new field servesasa signal to the bench and bar that additional
litigation is acceptabie, The Supreme Court thereby imparts tegitimacy to ac
tions by inferior courts which may. themselves be a good deal more far-reaching
that what Uie Court has pronounced and even more far-reaching than what it
" would accept should the actions come before it for review. For example, Burger
" Court deciuons involving education, welfare policy, and prisons have contrib-
uted in this way 1o the prevailing climate of activism. ) 3 :

z. fr,r{'ﬂ( Courk con Cauft ockieisy spollalls

Schick, prof: Political Science, New School for Social Research, 1982
“(Marvin, Supreme Court Activism and Restraint, ed. Lamb, p. 41)
< As much_ag judicial discretion is limited by  the past, the present enviton-

a—— - A .
medl_in_which the Court operales restricts even more the freedom ol The jus- °
tices, For ull their discre(ionaTy jurisdiction, Suptéfe Court members exercise |
ffide control uver the feeder processes which supply cases for their docket. |

) Pl .

A

Mmmnm@l@wmr@ n the D 4
of the lepal profession which prong pstititionat] ipn. Ultimately al ¢

this_activity in the lower fede reme Court is re-

quired to do. A tucrent of activist decisions in the district courts and the coutts |‘
of Zppeals at the very least generates tequests for Su reme Courl review. Thete
must Be some action by the Supreme C only the perfunctory denial ol

eview, which intended or not isa ﬂ'm-‘_!!ﬂ’ Dbenciythat they can€on-




Counterpizzle Shizzie
03

DJw —/
Your Mom Adr:u.‘sm Trdernal Linl,
5 Condd dopig; 015 ol inhivs)  cnrmengdponc d bndecmings Hoe Corsirtod;
Fiam
\ Christopher Wolfe, professor of political S
science at Marquette University, 1097, Com

-~ Judicial Activism p. 41-H5

.| This difficulty in obtaining the necessary national cortsensus may seem at
g first to be a reason to rely on an easier method of changing the Constitution.
"~ In fact, hawever, this is precisely the regson nof ¢ “easier” methad
» *_that would give this power to change the funda mething short

of a national consensus—tg a lemporary or transient majority, or even
f that judicial amendment §

Moreover, the dangers of informat amendment, or de facto revision of the

Constitution, “are_considerable. Above all, ready recurrence to informal

\undermined the Constitution's perman

ustify further miodifications. This sounds 3 ve if the g

. done by a group that one feels ideological fratemnity with, but there i always

- the possibility that the situation might be different. Some of the advocates of

judicial activism during the Warren Court years were considerably sobered by

* the new lineup of the Supreme Court in the 1970s and 1980!_.:'_’ yu-4d

q Forierne Courd JC( 'S c‘o; LNA—}'(f <nowha
- ' q ll
T . ﬁuf g cou A

Schick, prof. Political Science, New School for Social Research, 1982
Marvin, Supreme Court Activism and Restraint, ed. Lamb, p.41 ) _

{ Likewise. the_options of. imited in the
criminal cases by earlier decisiuns which held that most of the rocedural rights
ot the fiest _eight w th fundamental and applicable to the y

states through the due process clause of the Fourteenth Amendment, What was
e , ‘)( the Supreme Court to do in the 1970s—defundamentalize certain rights? Was .
"y~ R Burger Courl (0 say thal stales were 10 longer bound by the various provi-
*" sions of the Bill o Fights? (g {clock XoulgAnay/be fturne(back) All that the c
r he ¢liq

T v——)
upreme Court has been able tp do is 10 refuse to move head, and

o this it has June by refusing to £xpand on precedents and by festricting the mean- L

1y ugh not the appli [ in rights.

. Generally, whenever the Supreine Court in an i i j ata ¢
cestain_question is justiciable, all that a later Court can do is to rule on the
merits. Thus, once the Warren Court entered the political thicket of legistative s
apportionment (and found that it was not as forbidd ing or treacherous as Justice * -
Felix Frankfurter had warned),” as a practical W there was no way (orthe-
Court 1o use jurisdictional grounds as an excuse for-wVoiding such questions. 24
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Talmadge, Washington Suf:reme Court Justice, 1929
(Philip, Seattie U. Law Review, Winter 1999, p LN)’

( Second. does the judicial resolution of an issue affect a core function of a coordinate
constitutional branch? This question is designed to focus the courts
on separation of powers concems $0 as to avoid impinging upon the core functions of
coordinate constitutional branches of gavemment. The overlap of
* functions among the branches of government is often a gray area without easily demarcated
arameters. The courts must be sensitive to the interests at

\ssue when resolving problems in this sphere. For le. in Lowry, both the tegislative and
executive branches j for particular advantage

, wi_m_eﬁasking the courts to define the scope of the governor’s line item veto power More -')_,

1roubling yet ts the invitation by those branches to the judicjary ”
10 address the issue at all. 1157 Once the principle :
conflicts between the ex ive and

@ or the counts to f
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' Two points of ¢onfusion are common wih regard to the notions of ju-
» dicia? activism and restraing, Firse, Judicial activism ig cmnhaticailv nor
Sarne ay !ibe.':-.'i..sm. Clearly, the Wy Co i
M
v

It

ibera!

'we—in*promming |

s liberry,

sciousness. ™ .Normally.
list o7 individya) rights, K,
Constitutiona| rights.'Rcca
8L pErmits the ea

decisis and goa

howcver, this
can mean the ¢ '

Xtent of our rizhzs._Ih_g_

>

¢!y a function of the back.

Judge Diarmuyqd O’Scannlain, “On Judicial Activism,” 2003
\(http://open-spaces.com)

JA A%('J

nfidence in Jjudicial decisions which triggers politica] meddling
Which reinforceg a lack of confidence jp Jjudicial decisions, A politician in robes jg no judge
at all. Once 5 Jjudge imposes(his will as legislator, he loses his democratic legitimacy. No one

What lesson can we learn from these €Xperiences? Judicial activigm generates a vicijoyg
cycle: it triggers a Jack of co i i
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J. Cy Sirable po, ICy Resuitg » 1998
(http_://tempk ©-alt.net/policy, by, )
DEMOCRACY IN THE DUMPSTER
ﬁudicial activism jg 5 ajor driver for failyreg elsewhere jp 80vernmenpt You no doubt think I've gope
off the deep end here. Hoy, Can one blame the judicxary for Somebody e]se's failure?
That's e Y facility thae IS not exercigeq wil] atrophy and ge ay. Elected Politicians, like most of
us, look oyt for thejr own Interests; anqg €y usuaj] Play the han they are deal When the Came on
b, the System ha, 0ng since come to accept Jjudicia] Usurpation of their Tesponsibilitieg
That ab.use Seemed Possible for them to Change; g, they adopted Career Strategy that allowed them
O Coexist w; It. The Judges, wh © voters can't ¢, Ch, pass the Unpopular Jaws, 0se who get
Clected to jm ement the wijj of » ¢ People" ¢ then avojq making any hard ¢ oOices.
Onsequently, our government jg unresponsive tq public demand A

Judge Diarmyqg O’Scanniain
: p://open-spaces.com)

, ‘On Judiciaj Activism,"
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- Lino A. Graglia, professor of constitutional law at the University of T?xas School of Law, 1982, Supreme
Court Activism and Restraint, (Stephen Halpern and Charles Lamb, editors), p. SR |35

" American judges have, almost from the beginning, assumed and exercised 2 de-
gree of power unique in the history of government. Over the past quarter cen-
tury, this power has been 3o expanded, the judges have taken from the demo-
cratic political protess and assumed final say over so many fundamental issues
of the nature of the American polity, culture, and civilization, that it is-no
lorigét an” exaggeration to say- that we iow have a system of government by
uneldcted judges helding ‘office for life. If tyranny describes government in
which:the governors are hot regularly subject to the control of the governed, this

_system qualifiés fot the description. That this extraordinary system should have

" developéd in a nition founded on the revolutionary principle that the people are
capable of governing themselves and-need not be govémed by an elite, and
founded ‘on & Constitution that does not grant such power to judges, makes the
situation not only all the niore remarkable but {ronic as weu.“ ’

R TELY

( > JVJ!'CI‘O\( A‘EH\JVSA e/)o;cwc? ers déf\OQJ\o\cv} .

CHISTOPHER WOLFE, 1997 '

(JUDICIAL ACTIVISM: BULWARK OF FREEDOM OR
PRECARIOUS SECURITY PG. )

= e dingen i <y
__“"‘l'he danger to democracy occasioned by extended judicial power is surelfz:

“mof¢ sublle than what most of the Court’s contemnporary critics are concerned ’;
with. That danger is reflected in a footnote to Democracy in America: -

It cannot be absolutely or generally affirmed that the greatest danger of the pres-
ent age is license or tyranny, anarchy or despotism. Both are equally to-be feared:
and the one may praceed as casily as the other from one and the same cause:
namely, that general apathy which is the consequence of individualism. It is
. because this apathy exists that the executive government, having mustered a few
* troops, is able to commit acts of oppression one day; and the next day a party
which has mustered some thirty men in its ranks can also commit acts of oppres-
sion. Neither the one nor the other can establish anything which will last; and the
causes which enable them to succeed easily prevent them from succeeding for
long; they rise because nothing opposes them, and they sink because nothirig
supports them. The proper object, then, of our most strenuous resistance is far -
less cither anarchy or despotism thar that apathy which may almost indifferently
beget either the one or the olher.') LdZAa 3
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Diane Mazur, Prof. of Law, University of Florida, Fall 2002
(Indiana Law Journal, p. lexis) : :

e
=
oo
aU\

in Duncan v. Kahanameku, the concurrence of Justice Murphy, who provided
the necessary fifth vote to release the defendants from mil;tzrz’custogy,
emphasized the constitutional core that controls civilian-military relations.
n123 Relying on Milligan, he wrote that the “supremacy of the civil over the
military is one of our great heritages.” n 24 Claims of military necessity were
simply immaterial when offered as reasons to disregard that proper A
constitutional order, absent foreign invasion or civil war that “actually closes

'\ the courts and renders it impossible for them to administer criminal justice.”

n125 While the military may have had a good faith belief that compliance with
constitutional expectations would interfere with good order and discipline and
disadvantage the war effort, the military deserved no special deference when
its judgment carried consequences for civilian citizens. n126 "Constitutional
rights are rooted deeper than the wishes and desires of the military." n12£‘
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Barry Kellman, Prof. of Law, Depaul University, December 1989 : o
(Duke Law Journal, p. lexis nexis)

(What is the underlying basis for the Court's fear that it will interfere with the military? Of course, the United States has real security
needs, and the military's response to those needs should not be matters for judicial review. But those security needs are not always at
stake. There have to be limits to this concept of judiclal deference. If there are no limits, then the threat of an external enemy, ever
vigilant to destroy us if our military is at all constrained, will be used to justify the loss of the very freedom and security that we seek. If
there are no criteria by which courts may determine whether a given decision Is indeed the essence of national security policy, then the
primary force of accountability -- judicial review -- will be barred at the Pentagon's gate. B .
Underlying this call for criteria is the belief that the age of nuclear deterrence poses special problems for the application of law to the
military establishment.. America has spent much of the twentieth century defending liberty, and only a fool would claim that victory may
be declared and our guard let down. Yet America is not at war. While the many threats that the nation must face compel readiness, no
state of war exists. Recent revolutionary changes in the Eastern Bloc nations present this country with a unique opportunity to reflect on

the Cold War and the policies it spawned. Despite these improved prospects and the fearsome military capabilities of the Soviet Union
and of the United States, weapons testing escalates.

In an age of nuclear weapons, "mutual assured destruction" has become the ultimate justification for the sovereign's immunity: If
military authority is interfered with by judicial review, then the chance of thermonuclear holocaust may increase and we may all be
destroyed. Such was the justification of medieval knights who literally obeyed a different code [*1653] than that obeyed by civilian
subjects. But medievai knights could never peoint to any external threat -- any dragon in the woods -- quite so terrifying as Soviet
ICBMs. It must be remember however that these modern protectors, the armored and immune United States military, have caused more

death and disease than any Saviet weapon. Now judicial abdication to the purported needs of the warriar class renders us all the bearers
of the unknown and unknowable consequences of weapons testing

 What we do know is that American citizens have been drugged, radiated, and negligently equipped -- and no one is legally accountable. \
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Barry Kellman, Prof. of Law, Depaul University, December 1989
C (Duke Law Journal, p. lexis nexis)

In dealing with matters relating to the prosecution and progress of a war, we must accord great respect.-and consideration to the
Judgments of the military authorities who are on the scene and who have full knowledge of the military facts. The scope of their discretion
must, as a matter of necessity and common sense, be wide. And their judgments ought not to be overruled lightly by those whose
'tralning@ and duties Hl-equip them to deai intelligently with matters so vital to the physical security of the nation. .

At the same time, however, it is essentlal that there be definite limits to military discretion, especially where martial law has not been
declared. Individuals must not be left impoverished of their constitutional rights on a plea of military necessity that has neither
substance nor support. Thus, like other claims conflicting with the asserted constitutional rights of the individual, the military claim must
subject itself to the judicial process. of having its reasonableness determined and its conflicts with other interests reconciled. "What are
the allowable fimits of military discretion, and whether or not they have been overstepped in a particular case, are judicial questions.”

The' judicial test of whether the Government, on a plea of military necessity, can validly deprive an individual of any of his constitutional
rights is whether the deprivation is reasonably related to a public danger that is so “immediate, imminent, and impending” as not to
admit of delay and not to permit the intervention of ordinary constitutional processes to alleviate the danger. ni7 ‘
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There are at least three reasons why the practice of deference poses significant problems for liberal theories of judicial review. First, the
bureaucratic state poses problems that all liberal theories of judicial review, regardless of their differences, cannot ignore. Increasingly,
individual autonomy and freedom are becoming circumscribed by government institutions. The problem for liberalism Is that the
geography of liberty has radically changed since the founding days of the Constitution. Today, our liberty is bound up in the institutions
that emplay, license, regulate, conscript, imprison, police, and educate us. We live under a spraw! of numerous interacting and
overlapping regulatory regimes, controlling the types of food we eat, the medicines we take, the roads we drive, the products we use, the
'air we breathe, and the layout of the cities in which we live. Decisions about what we watch on television, what we learn in school, what we
can say at work, and how much privacy we will have are frequently made by public and private bureaucrats, officials to whom we have
scant access to and over whom we have little power. Their decisions, however, play an enormous role in shaping liberty in the modern
state. Deference places the burgeoning contexts of the bureaucratic state -- the rise of administrative agencies, the growth in the power
and pervasiveness of existing institutions -- outside the scope of more searching judicial inquiry. This means that the geography of
liberty is shifting toward areas that are protected only by deferential judicial review.

Second, due to the growing emphasis on factual and empirical evidence in constitutional interpretation, the effects of deference are
proving to be quite significant. Because the practice of deference insulates governmenta! judgments about factual and empiricai

evidence [*968] from judicial scrutiny, it has an increasingly greater effect on the outcome of judiciai decisions. In light of the growing
emphasis on facts in constitutional interpretation, deference threatens to eviscerate judicial review in the contexts of the bureaucratic
state. The cases discussed earlier dealt with rights that are central to rights-based liberalism: the right to the free exercise of religion in
O'Lene alpd Goldman; the right to free expression in Clark, the rights to liberty and equality in Korematsu. The practice of deference

repr ts a disturbing gegradation of the power of judicial review. This does not mean that liberal values go unprotected but that judicial

«+gview, which history has demonstrated can be a powerful tool for the furtherance of liberal values, Is effectively shut out of the

bureaucratic state.

The third reason why deference poses a difficulty for fiberalism is that the current developments in society, government, and the judicial
system are all leaning toward -a heightening of the practice of deference.- The 1990 Report of the Federal Courts Study Committee
indicated that within the past thirty years, the caseload of the federal courts has increased at a much greater rate than the number of
judges and that the federal court system was quite near the feasible limit of its growth. n147 The legislative and executive branches, as
well as the administrative agencies, have grown much more substantially than the judiciary. n148 In The Federal Courts, Judge Posner
paints a portrait of the federa! judicial system strained, stretched, and compromised by a burgeoning caseload and its consequences.
n149 Indeed, the federal judiciary increasingly resorts to unpublished dispositions, streamlining of review, and assembly-line

jurisprudence with the aid of law clerks. n150 Judge Posner observes that judicial deference has escalated, in part, to help alleviate the
caseload crisis:

{The modern tendency] has been to enlarge the deference due the court or administrative agency whose decision is being
reviewed. The result, whether intended or not, is to reduce the incentive to appeal by making it more difficult to obtain a

..reversal, and to reduce the amount of work that [*969] the appellate court has to do in cases that are appealed, since it is
easier to decide whether a finding is reasonable or defensible than to decide whether it is right . . . . n151-J
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Christina Gleason, Women's Rights Law Reporter, 1999
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rolur courts act as the arena of last resort for all citizens when constitutional rights are violated. These citizens,
rely on our judicial system - our self-proclaimed system of justice - to produce fair and just results. Instead, the:
to consider the entire, three-dimensional setting of the legal {ssues before dispensing "justice." Cou
the development of our laws and the role of majoritarian morals, mores, and attitudes towards "oth
judicial interpretation is incomplete and inaccurate. .

whether soldiers or civilians,
y often face a court that fails
rts fail to consider the role of politics in

ers” in that process. n197 As a result, our

This unjust justice is handed down even more frequently when deference doctrine Is blindly invoked. Courts rarely, if ever, consider the true
. political rationale for the passage of laws that blindly ignore otherwise protected constitutional rights, Instead, our courts fail to contemplate
"the true role of politics driving the political branches in policymaking. When courts consider the importance of legislative history in Jjudicial
interpretation, they continue to rely on the deference crutch as 8, court-created excuse to Ignore the politica! realm and reality completely.
n198 The Second Circuit's most recent decision in Able is a perfect example of this phenomenon in action. n199

As we have seen from the seesaw decisions in the Able case, when judges review the content as well as the volume of legislative history
supporting a policy, judges can get a more accurate view of the legisiative rationale behind the law. How can a Judge accurately classify a law
and consider whether deference, as considered by our founding fathers, is justified? Without knowing the whole story - that the law, which.
purportedly regulates conduct, passes on the strength of improper, discriminatory, morally driven purposes - the judge cannot, :

m constitution and its creators never intended for our court system to allow Congress and the President free reign to turn the military system

into“a legislative playground in the name of morality, rather than military readiness. Permitting unfettered deference to Congress in ali military
related social policies - whether they deal with sexuality, sexual harassment, or judgments about the proper roles for women - without
ypconsidering the political landscape permits the legislative and executive branches to do just that. Our legal and judicial ignorance of the

, Inaccurate results to flow. and allows all
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Diahe Mazur, Prof. of Law, University of Florida, Fall 2002
(Indiana Law Journal, p. lexis) : ,

rThis Article argues that judicial

i IS only a creation of the post- S &(
Vietnam, ajl- volunteer military and, more specifically, only a creation of one D ,
single Justice of the Supreme Court, William H, Rehnquist, ¢

Hehnguist enlisted the milita in the culture wars of the
Vietnam era, engineering a ili

[al policy within civilian

otherwise im 0sed by the Constitution. A generation ago, the reality of the
draft made our constitutiona] undersfanding of civilian-military relations

- acutely relevant, Today, in an ajl- volunteer era,

our attention to the subject
has diminished, The relevance of

civilian-milita relations under the
Constitution, however, has only grown; its effects are just more steaith,
- ="
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Barry Kellman, Prof. of Law, Depaul University, December 1989
(Duke Law Journal, p. lexis nexis) :

% this era of thermonuclear weapons, America must uphold its historical commitment to be a nation of Ia'w. Qur strength grows frlom the
resolve to subject military force to constitutional authority. Especially in these times when weapons proliferation can lead to nu&l: ea_ll‘_
winter, when weapons production can cause cancer, when soldiers die unnecessarily in the name of readiness: those who control mi itary
force must be held accountable under law. As the Supreme Court recognized a generation ago,

the Founders envisioned the army as a necessary institution, but one dangerous to liberty if not con_ﬂned within its essential bounds.
Their fears were rooted in history. They knew that ancient republics had been overthrown by their military leaders.

-« . We cafinot close our eyes to the fact that today the peoples of many nations are ruled by the military.

We should not break faith with this Nation's tradition of keeping military power subservient to civilian authority, a tradition which we
believe is firmly embodied in the Constitution. ni . :

- Our fears may be rooted in more recent history. During the decade of histary's largest peacetime military. expansion (1979-1989), mon
"~ than 17,000 service

personnel were killed in training accidents. n2 In the same period, virtually every facility in the nuclear bomb

complex has been revealed [*1598] to be contaminated with radioactive and poisonous materials; the clean-up costs are projected to

exceed $ 100°biilion. n3 Headlines of fatal B-1B bomber crashes, n4 the downing of an Iranian passenger plane, n5 the Navy's frequent
accidents né including the fatal crash of a fighter plane into a Georgia apartment complex, n7 remind Americans that a tragic price is
paid to support the military establishment. Other commentaries may distinguish between the specific losses that might have been

preventable and those which were the random consequence of what is undeniably a dangerous military program. This Article can only

same mistakes? How many more lives must be lost to senseless accidents?" n8

5‘( repeat the questions of the parents of those who have died: "Is the military accountable to anyone? Why is it allowed to keep making the

LD T

A%

%

This Article describes a judicial concession of the law's domain, ironically Impelled by concerns for “national security." In three recent
controversies involving weapons testing, the judiciary has disallowed tort accountability for serious and unwarranted injuries. In United

States ¢. Stanley, n9 the Supreme Court ruled that an Army sergeant, unknowingly drugged with LSD by the Central Intelligence Agency,

could not pursue a claim for deprivation of his constituticnal rights. In Affen v. United States, n10 civilian victims of atmospheric atomic
testing were denied a right of tort recovery against the government officials who managed and performed the tests. Finally, in Boyle v.
United Technologies, n11 the Supreme Court ruled that private weapons manufacturers enjoy immunity from product liability actions

alleging design defects. A critical analysis of these decisions reveals that the Judiciary, notably the Rehnquist Court, has abdicated its
respopsibility to review civil matters Involving the military security establishment. n12

(*1599] Standing at the vanguard of "national security" law, n13 these three decisions elevate the task of preparing for war to a level

24 beyond legal [*1600] accountability. They suggest that detérminations of both the ends and the means of national security are

inherently above the law and hence unreviewable regardless of the legal rights transgressed by thése determinations. This conclusion
signais a dangerous abdication of judicial responsibility. The very underpinnings of constitutional governance are threatened by those

restricted by our Constitution, we should become more like our adversaries to secure ourselves™=- cannot be sustained if our tradition of
adherence to the rule of law Is to be maintained. To the contrary, the judiciary must be willing to demand adherence to legal princi_ples.by
assessing responsibility for weapons decisions. This Article posits that judicial abdication in this field is not compelled and certainly is

not desirable. The legal system can provide a useful check against dangerous military action, more so than these three opinions would

suggest. The judiciary must rigorously scrutinize military decisions if our 18th century dream of a nation founded in musket smoke is to

remain recognizable in a millennium ushered in under the mushroom cloud of thermonuclear holocaust. i
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VGoldman v. Weinberger has been criticized as representing the Court's
conceptualistic, categorical, and formalistic approach to the assessment of
nt interest in "special excéption" contexts such as the military. n404
Claims of military necessity are treated as though they raise uniformly

Adispensable toncams and are entitled teunformiganguestioning =
deference. 1NeT8 18 no fesser and greater as far gs claims of military
necessity are concernedsa

ng that could affect the military doeSaffect D&f _
the military, and anything affect the military affects it with equal \’ﬁ

The contermporary mllitag suffers from an acute fear of exerci.gjng judgment,
‘Which tends to operate in tandem with an acute fear of accepting ‘
responsibility. n405 This Shservation reters to military judgment in
- Tnore than just the Rehnquist sense of military judgment, which wguld mean
only that the military had manifested its belief in the truth of a particular
assertion. It refers instead to military judgment in the now-obsolete sense pf
thoughtful and deliberate balance of competing

of substantive

&

r o TRNary anars. lennguist simultaneously h

ilitary, 2) Congress {when acting on the military's bg_half , and 3__)_t_ne Court
itself Trom their conventjonal constitutiop: onsibility to ain

and justiy exercises_of judgment. n406 This transformation in g.ivilian-military
Telations has contributed to the evolution of a contemporary military and a
contemporary Congress’fﬁat irresponsibly substitute conciuso moral

judgment for nuance rational judgment in ev. i itytional [*7741
issues involving military service. \ - ,
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Barry Kellman, Prof. of Law, Depaul University, December 1989
(puke Law Journal, p. lexis nexis) :

-

rH-Tstow shows that serious consequences ensue when the judiciary defers excessively to m||it.=.\ryl a:;gogalersér::rgssli 'zhigr::sct!eclslon n

celebrated precedent for the deference to military discretion reflected in these recent decisions Is jay apnese Court® o violating 3

Korematsu v. United [*1601] States. n14 Korematsu involved the conviction of an American citlze'n ott Igon e e hiarbor e iared that

'f)wartime exclusion order against all persons of Japanese ancestry. That order, ‘issued after Japazs aai::;t o otage to nat{onal-defense
*the successful prosecution of the war requires every possible protection against esplonagkel and ?gn e Court seholding the
material, national-defense premises, and national-defense utitities.” n15 Justice Hugo Black's opin '

must be
exclusion order and Korematsu's conviction, stres ed the hardships occasionefj by war and held that "the power to protect
commensurate with the threatened danger.” nl6

10
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Diane Mazur, Prof, of Law, University of Florida, Fall 2002
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rNot one of the Justices would have awarded any part of the remedy sought.
The decision turned on whether the controversy was now moot and the claim
should simply be dismissed. Four Justices dissented on that basis, noting
that the Ohio National Guard had already adopted new methods of training

governance subject to the control of Congress. n232 A_qglﬂmt_gLumed
- thesort of "contiguing requlatory urisdiction” n233 over e unio National
Guard urged Yy the petitionets would ot only infringe upon, but would
‘sﬁ_gglant, the Article | governance of core miiita[x unctions intende xthe
onstitution. n234 The ourt’s choice to forego a sy € role was

Visory e FF&
only one that reasonably could have been made. The idea that a-federal

“——.__ L g——
al'sf‘nct court should select s 8Cific Weapons for the Guard, estabiish . éalﬁ\f
standards Tor thejr use i i i

, and exercise continuing surveillance of weapons Py

DRer
Gorein

The majority opinion, however, did not stop there. It took the opportunity to i _
plant a seed, in the most general terms, that might later grow to discourage

judicial review of military discretion under a much broader range of

circumstances than those at hand. The contribution of Rehnquist may tip its

hand in the Court's citation of the obscure Orloff v. Willoughby from twenty

years before, n235 as well as in the Court's insistent protestations of its own
incompetence in any matter of a military nature:

Moreover, it is difficult to conceive of an area of governmentaj activity in
which the courts have less com etence. The complex. sublle and
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ﬁ!e difficulty posed by these new types of military cases was that such cases did .not fit neatly into the jurisprudential regime the Court

y had developed for challenges to court-martial proceedings. As previously discussed, the Court had traditionally addressed challenges to
court-martial convictions by making a jurisdictional inquiry and then moving on. n307 In the new non-criminal cases, there was no
"offense” over which to ensure the military had jurisdiction. [*219] This difficulty prompted the Court to jettison its prior methdd for
deciding "military" cases, at least as it related to non-criminal cases. Instead, the Court adopted the current military deferenc
doctrine, which accords special weight to the political branches' estimation of the discipline and obedience needs of the armed forces, as
reflected in various military regulations. Indeed, this new, deferential review of military regulations led to the complete dismantling of the
O'Callahan doctrine that had briefly suggested a greater judicial role in military affalrsj

- 2. 7‘_{ Ff‘f'.‘((/‘y G.IIJ l{s‘. “44\;” 5’]\'& c‘?pd'ﬂf M‘L\

John O’Conner Universit ;
i ' y of Geor
(Georgia Law Review, p. lexis nexisg)'a' Fail 2000

rThqs, the military cases decided by the Supreme Court and the federal courts of appeals in the 1990s really were no different than the
military cases of the 1980s, whigh in turn were no different than the military deference decisions issued by the Supreme Court from

Z 1974-7§. To the extent a constitutional chalienge required a judgment as to the significance of the governmental interest involved in
_the legislation, courts must be exceedingly deferential to determinations by Congress and the President that they have struck the proper
balance between military necessity and a respect for individual rights. The upshot of this manner of adjudication is that it remains

) extrgmely d_ifﬂcult for an mdivlqual litigant to argue successfully that his interest in individual rights is sufficient to overcome the
considered judgment of the pqhtlcal branches with respect to military regulations.. Unlike the Supreme Court's noninterference cases of

e the n‘ineteenth and early-twentieth century, there will be a substantive review of the challenged reguiations. However, so long as the
American people elect leaders who are at all responsive to the desires of their constituencies, it is difficult to imagine Congress or the

President approving regulations that are so oppressive to individual rights as to overcome the tremendous jurisprudential advantage
afforded the political branches through the military deference doctrine. Moreover, and perhaps more. properly, it is difficult to imagine of 99
military fegulations oppressive enough to overcome the military deference doctrine'without first triggering sufficient public opprobrium

to cause Congress and the President to take corrective action before the courts are called upon to intervene.:

T
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Traditio'n*ally, courts have been unwilling to interject themselves Into the everyday affairs of the military. n2 Because decisions regarding
the composition, management, and control of a military force are within the reaim of professional military judgment. and are subject to
ciyilian control by the legislative and executive branches, these decisions are not appropriately made by the judiciary. n3. _Further, the -
military has certain disciplinary needs that do not exist In the civilian context and thus might not be appreciated by a civilian court. n4

‘Arguably, the military's control and disciplinary needs are greatest in the context of a military operation. Thus, the clearest and most

persuasive case for deference to the military can be made for operations during times of war. nS Even In nonwar times, however, the
military requires special flexibility. n6é Indeed, the Court has recognized that the "military is, by necessity, a speclalized soclety
separate from civilian society.” n7 This specialized society, with obedience to authority and [*378] security needs far greater than
those In civilian society, criminalizes far more than does civilian society. n8

Certainly, it is understandabie that the need for discipline might require that the military regulate behavior more §trlct!ly than civilian
society does. n9 However, difficulties will arise if the military is given complete discretion. n10 Lord Acton's warning, "Power tends to
corrupt and absolute power corrupts absolutely,” should be heeded. nil

In the military context, a variety of practices have been shielded from public view because of security considerations. n12 Even when
abuses have come to light, those committing the wrongdoing have often been shielded from punishment. For example, soldiers have been
exposed to mustard gas, n13 nuclear radiation, n14 and L.5.D. nis without their knowledge or consent. Those responsibte for this
experimentation have escaped punishment. ni6

-t

There are clear dangers in allowing the government to plead national security to prevent such actions from coming to light and in
allowing those responsible to escape punishment when such abuses do come to light. Such a policy encaurages rather [*379] than
discourages further abuse. n17 Common sense suggests that nelther civillan nor military officials should be allowed such discre}:iop.
n18 It would not be surprising for individuals with such broad discretionary powers to withdraw benefits or impose burdens for vindictive
reasons, n19 for example, punishing an individua! for having appeared as a defense witness in a court martial. n20 \

2. The Cowk regsons Mt deference 15 the best burin o wdiciel review.

Daniel Solove, lowa Law Review, A
i ' , AU
(p. lexis nexis) o gust 1999

Accorghng to these justifications, deference responds to the practical difficulties faced by the judiciary in the evaluation of compiex
empirical data. The Court recognizes that "the nature.of the judicial process makes it an inappropriate forum for the determination of
complex factual question of the kind so often involved in constitutional adjudication,”*n341 and thus, deference Is the proper [*1006]
me@hod of. judicial review given the limitations of the judiciary. Further, the Court often contrasts the expertise of the officials under
review to its own generalist and uninformed nature. For example, in Youngberg v. Romeo, n342 the Court apblled deference to the

‘dﬂ.« decisions of "the judgment exercised by a qualified professional” concerning matters affecting the rights individuals involuntarily

Vi

3*

‘commlgted to government treatment facilities. n343 The Court reasoned that a "professional" was "a person competent, whether by
education, training or experience, to make the particular decision at issue." n344 The Court deferred because "judges or juries are [not]
better qualified than appropriate professionals in making such decisions." n345 Deference, according to this reasoning, respects the
judgments of those who are ensconced in the necessary empirical knowledge to make certain decisions. ,\
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Fhe Court wanted no part of Dynes's challenge to his confinement. By virtue
of legislative power to "make [r]ules for the [glovernment and [rlegulation of
the land and naval [florces," n70 Congress had the authority to provide for
trial and punishment of military offenses by court-martial. That power arose
under Article | of the Constitution, not under the judicial function of Article lii;
the two powers were "entirely independent of each another.” n71 Congress @
. had designated the Secretary of the Navy as Dynes's sole source of appeal .
" from conviction by court- martial, and, therefore "civil courts have nothing to p\'.\\‘\'
- do, nor are [court-martial convictions] in any way alterable by them." n72 Cor QS
“IN]Jo appeal or jurisdiction of any kind has been given to the civil magistrate “"
or civil courts.” n73 Only when the court-martial itself was convened without LS
jurisdiction could civilian courts interfere. The Court stated:

When confirmed [within the military chain of command], it is altogether
beyond the jurisdiction or inquiry of any civil tribunal whatever, unless it shall
be in a case in which the court had not jurisdiction over the subject-matter or
charge, or one in which, having jurisdiction over the subject-matter, it has
failed to observe the rules prescribed by the statute for its exercise. n74

The Court's choice to defer to an exercise of military discretion in Dynes
made sense, not.only with respect to the text of the Constitution, but also in
, terms of more pragmatic considerations. Article 1, Section 8, Clause 14

. authorizes Congress to "make [fJules for the [glovernment and [rlegulation of
~ the land and naval [florces," expressly intending the military to be controlled
by a system of discipline that is separate and distinct from the criminal
D(_ru prohibitions that control conduct in civilian society. The military may criminally
prosecute acts of desertion, for example, based on the military's particular
¥  needto compel performance of duty under the most arduous circumstances,
wAX  even though civilian criminal law fails to prohibit any analogous offense. n75
enkeree. Furthermore, civilian courts enjoy no special expertise in [*714] evaluating
whether, under what circumstances, or to what degree, an instance of
desertion affects military discipline. Neither do they have any practical means
.of determining the degree or the method of punishment necessary to compel
attention to military duty. The Court recognized there was little to gain in
- condoning a practice of judicial review under which "the civil courts would
virtually administer the rules and articles of war." n76
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Subsequent decisions by the Court followed the same standard of deference
to military discretion. Typically, these cases declined to review specific
factual determinations related to court-martial or other military administrative
procedure, weight of the evidence, severity of punishment, or the quality and
worthiness of an individual's record of military service. Over the next century
the Court upheld, without any substantive review, the following military
determinations: fraudulent manipulation of naval contracts constituted
sscandalous conduct, tending to the destruction of good morals®; n77 &
conviction for desertion was warranted despite an allegation of invalid
enlistment; n78 nonpayment of indebtedness constituted conduct
unbecoming an officer and a gentleman; n79 a naval paymaster's clerk had
been served [*715] with a copy of the charge and specification against him
in a timely fashion; n80 additional or alternate jurors in a court-martial could
not have been appointed “without manifest injury to the service"; n81
evidence of fraud and embezzlement was sufficient to support a verdict; ng2
an artillery officer was not entitled to medical retirement pay for nervous
exhaustion; n83 an infantry captain was in fact a member of the armed
services, although that fact did not appear in the original trial record; n84
certain officers were eligible to sit as members of a court-martial jury; n85
and a particular servicemember should be discharged as part of the
peacetime reduction in force following World War |. n86

The common factor in this mass of seemingly trivial detail is the Court's
tremendous reluctance to manage the infinite number of individualized
decisions necessary to govern and regulate military personnel. The
Constitution provides for rules of military discipline that operate
independently of the laws that "discipline” civilian life, and Article 1ll courts

have not been granted any direct supervisory of appellate role concerning

this exercise of military discretion. The Court has consistently declined to
second-guess the intensely factual and contextual determinations that

inevitably arise in the administration of these separate rules of military

discipline: erfs

¢ alfer

o 20 re
Thus we have lawfully constituted military tribunals, with jurisdiction over the

person and subject-matter involved unquestioned and unquestionable, and M;M
action by them within the scope of the power with which they are invested by ‘
law. It is settled beyond controversy that under such conditions decisions by

military tribunals, constituted by act of Congress, cannot be reviewed or set

aside by civil courts in a mandamus proceeding or otherwise. n87 )
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Diane Mazur, Prof. of Law, University of Florida, Fall 2002
(Indiana Law Journal, p. lexis) :

rThe idea of a politically neutral military now seems somewhat out of place,
two years after a presidential election in which the military was portrayed to
be-and tended to portray itself as-a political force in clear alignment with the
'\7:5!(' Republican Party's candidate. n13 The 2000 election capped a decade in
N which the exercise of military discretion increasingly dovetailed with the
interests of social conservatism, particularly with respect to issues _
concerning sexual morality and the advancement of women. Significantly,
these questions have been d 3s political questions, subject to the
‘|udgme—f"rEf't'h_e-T'n'lth?:i'"'—-'u:eak‘ha ry or of Congress on the military's behalf, but not as
judicial questions. Courts h jncreasingly deferred to assertions of military
necessiy, adjusting constitutional expectaiions as necessary to meet military

£Xxpectations. The beédroc premise underlying this judicial deference to the
military has been that the m litary's purpose to fight and win wars was so
singular and so fundamenta ly imgortag; fo the nation's security that standard
judicial review of military-based decisions imposed unacceptable risk. The

ili i a different constitutional animal, an institution that, b
necessity, required a %enerous deference to discretuonal_y choice, There now
seems to be an accepted ungarstan ing that the military is not bound by
constitutional requirements in the same wa that omer governmental
relatively UneoRtroversial

niroversial. n14 Consequently, legal scholarship on military
issuUes, a strong component of all the best law reviews a generation
ago, n15 has dwindled in quantity and quality. That loss of academic focus

should be no surprise, as law professors will quickly lose interest when

courts no longer see themselves as playing much of a role jn evaluating the
constitutionality of mi itary decisions. 2.36

2 Covts prachie militery deferever in W spopog Sva

John O’Conner, University of Georgia, Fall 2000
(Georgia Law Review, p. lexis nexis)

. ' ) ili trine. This Article

Part III n11 of this Article examines the Court's military jurisprudence since the_advent of th?:l mllltaerég:;e;':r;gpio%r ne. amis

hat the military deference doctrine Is alive and well [*165] and has neither expande nor r raceabla’ o the four military
hroughout N 980 rynd 1990s. Any nuance the Court has added over the last twenty years is directly raci‘t_ e L0 the four mil
ety e d ?d:d by the .Burger Court between 1974 and 1976. Thus, although legal commentatorsr;. i |g: thé e e e ests
defer_encT gasstﬁif:t sgurt judyge might suggest that the military deference doctrine is on‘the wane, n12 ?IOtn l?i?s 1; nvoked by the Canee
ft?:ta St:glnsais Iso This Article concludes that the military deference doctrine remains as viable tpday asa cv:lc: e e S .
Where applical;le, the doctrine continues to present a formidable barrier to proving that a military pr: j
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Karen Ruzic, Chicago-Kent Law Review, 1994
(p. lexis nexis)

Traditionally, the Supreme Court has displayed a "hands off" attitude toward military matters, n199 and the Weiss decision is certainly
no exception. Seldom has the Court found a military practice unconstitutional. n200 Although the Court has shmfm reluctance toward
unlimited military power, n201 its decisions have also reflected a great deal of deference to the military's authc:rlty over its personnel.
n202 In Rostker v. 8131*290 Goldberg, n203 for instance, the Court denied a challenge that President Ca'rters relpstat':lement of the
draft constituted gender discrimination. The Court in Goldberg specifically stated that when dealing yvlth military affairs, "the Court [has]
accorded Congress [great] deference.” n204 This tradition of deference also reflects the Court's belief that they are ill-egulpped to
understang military needs, and thus should leave such questions to Congress and the military. n20_5 Ihe Wels_s Court blindly followed
that tradition. Taking the easy way out, the Court gave mere lip service to the requirement that the military abide by the Fifth

. Amendment, but then proceeded to apply an artificially elevated level of deference to Congress' determination of the military's individual
brand of due process. :

The Weiss Court's misconception is based on an inaccurate view of the military's role in modern saciety. Today‘s military establishment
constitutes a large part of our nation's economy. It is, in fact, a business, with the majority of its members servmg.in noncombat SlIJDpOr’t

- roles. n206 No specialized knowledge is necessary to understand the basic workings of the modern military. Thus, in light of today's
enormous and bureaucratic military, the Court's "unthinking deference ... is misplaced" n207 and outdated. -

The Supreme Court's highly deferential standard of judicial review, and subsequent refusal to exten.d constitutional rights doctri.ne to the
military, n208 has had some other disturbing repercussions. Of particular interest are the Court's vvytual r:en']oval of a remedy in cases
where a servicemember's constitutional rights have been assalled, and its expansion of court-martial jurisdiction. (

Y. ﬁ?f(m( Covrts e'lﬁ(/ Jo M:(F-\:C‘/\/_

John O.’Conner, University of Georgia, Fall 2000
(Georgia Law Review, p. lexis nexis)

-

—

As stated previously, the military deference doctrine that exists today is largely a creation of four military decisions issu?d by the
Supreme Court between 1974 and 1976. n566 To be sure, the Burger Court of 1974-76 borrowed heavily. from the -COl'JI’tS earlier
militarv..case.Jaw in fashioning this military deference doctrine. Nevertheless, no neutral reader could review the Court's pre- 1974

military case law and contend that the Court's military deference doctrine was an obvious product of that prior precedent. uurpn?ﬁf tne
1980s and 1990s, the Burger and Rehnquist Courts considered several military cases and rendered many decisions explaining their
vision of the military deference doctrine. During that time, however, the Court's military deference doctrine remained largely static,
frequently invoked by the Court, but never really expanded or contracted from the doctrine announced in those four Burger Court [*
262] decisions. n567 Indeed, unlike the military cases decided by the Court between 1974 and 1976, the Court's military decisions in
the 1980s and 1990s clearly are derived from the Court's prior case law. It is difficult to identify an argument, concept, or nuance in the
Court's 1980s and 1990s military deference cases that was not previously raised by the Court In the four cases that first established
the military deference doctrine. Thus, although some commentators have suggested that the military deference doctrine is "outdated®
n568 or "eroding," n569 and although “scholarly" criticism of the doctrine is undoubtedly “"robust," n570 there_is little doubt that the
military deference doctrine remains an enduring aspect of the Supreme Court's constitutional jurisprudence.
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(Georgia Law Review, p. lexis nexisg) % ‘

o : . .
yIn fact, as mentioned above, the primary reason why there have been so few military deference cases decided by the Rehnquist Court is
that by now the military deference doctrine is so firmly established that the federal courts of appeals hardly ever rule against the armed
forces in a case chaflenging the constitutionality of military regulations. During the 1990s, literally dozens of cases decided by federal
courts of appeals-n780 and federal district courts n781 have applied [*299] the military deference doctrine in siding with the military

‘
in a constitutional challenge. Moreover, In those instances where a federal district court finds the military's Interests to be outweighed £99

by other constitutional concerns, those decisions typically are reversed on appeal by the courts of appeals. n782 1
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Daniel Solove, lowa Law Review, August 1999
(p. lexis nexis)

Currently, -although fundamental rights are protected by strict scrutiny, when they arise in the contexts of the bureaucratic state, the

deference principle remains the dominant force. Today, even when important freedoms and liberties are implicated, courts defer [*961]
in cases involving the commerce clause as well as cases involving social and economic regulation. n92 Courts frequently accord
deference to the judgments of numerous decisionmakers: Congress, n93 state legislatures, n94 agencies, n95 military officials, n96
prisons, n97 government health institutions, n98 prosecutors, n99 defense attorneys, n100 government employers, n101 and
practicaily any other decisionmaker in a position of authority or expertise. n102 )

Courts readily defer to administrative agencies -- to the fact-finding of administrative tribunals and the factual conclusions underlying
agency regulations n103 as well as to agency interpretations of federal law. n104 Even when faced with infringements to rights typically
protected by heightened scrutiny, courts often defer when reviewing the factual judgments made by officials in institutions or by [*962]
persons with expertise. Courts frequently defer to the judgments of employers who fire employees for expressing their political views.
ni05 Courts also defer to the judgments of officials at government mental health institutions. For example, in Youngberg v. Romeo, n106
the Court held that individuals involuntarily .committed to treatment facilities had "liberty interests in safety and freedom from bodily
restraint.” n107 The Court determined that the proper level of necessity to "justify use of restraints or conditions of less than absoiute
safety” was "reasonable” rather than "compelfing” or "substantial.” n108 However, the Court also articulated an additional standard of

{ deference: "In determining what is ‘reasonable' . . . we emphasize that courts must show deference to the judgment exercised by a
: qualified professional.” n109 Thus, the Court held that because “judges or juries are [not] better qualified than appropriate professionals

o

in making such decisions," the official's decision would be "presumptively valid." n110

Courts readily defer to legislatures when a statute involves forecasts and predictions, nl1l and complex factual data based on technical
and scientific expertise. n112 For -example, in Turner Broadcasting System, Inc. v. FCC, n113 the Court upheld against a First Amendment
[*963] challenge "must-carry" reguiations that required cable operators to carry broadcast stations. The Court determined that the
regulations were content-neutral restrictions on free speech requiring intermediate scrutiny but then then stated that the review of
Congress' factual predictions should be accorded "substantial deference." n114 I
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here have been two particular circumstances, the second more pernicious
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Daniel Solove, lowa Law Review, A
(p. lexis nexis) » August 1999

” tCan the existing practice of deference be abandoned? The conception that justifies deference is certainly accurate in some respects. In

Pet.

Y3,

its current form, the adjudicatory process provides far from an efficient and capable method for judges to engage in sound critical
analysis of the laws and policies of the bureaucratic state. Given the existing practices and structures of the judicial process, judicial
review as critical inquiry would be quite difficult to achieve in practice..In order to achieve judicial review as critical inquiry, the
processes of constitutional adjudication must be transformed. Theorists of judicial review should turn to examining creative methods of
evaluating empirical evidence. The answer Is not to repudiate the deference principle, but to abandon the practice of deference currently
associated with the principle and to transform judiclal review so that it more adequately deals with facts.

Juydicial balancing is a vast improvement in constitutional adjudication over late nineteenth century formalism. In its virtues, [*1021]
judicial balancing conceives of law as an instrument to achieve human purposes, not as an end unto itself; it remains deeply concerned
with the consequences of laws; and it assesses each situation as it.arises rather than categorically restricting the exercise of state
power in the name of absolute rights. With its greater focus on empirical evidence in issues of constitutional Interpretation, it brings law
more In tune with contemporary science, social science, economics, and other fields of human knowledge._’
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Barry Kellman, Prof. of Law, Dgpau.l University, December 1989
(Duke Law Journal, p. lexis nexis)

nd at ion iclary's limited role
Ehere Is a difference between deference. and abdication. Judicial deference is a reasqnable accomem:t?\aetrlograo:c:\hgfjlg]gvemnr/n ® ot has
as one of three branches of the federal government. For a court to be deferential implies that Somtwel o o it Deference s thus 2
reater expertise over the matters in question, and the costs of constant judicial oversight fr':\r o:t ntgof e e expertise. In the contet
tgzornerstone. of administrative law grounded in the judi(;:jary‘s estiert\titahl cpr:jslgir::;l:?o ::‘t;og: \; eefefeniial O e o for weaponry, the
ing and national security, it is hard to disagree that the ju f .
gze;:e:\%cégzdteosftlggstlng and developing such weaponry, or the allocation of risks assoclated with such weaponry

§ : i i : i ury was delegated
Even in this context, judicial deference should be based on a showing that (1) authority for thg ac:;‘\::‘ty t]f:u:clggeﬂ:: :;rr‘\jatn;uthorlty; and
from either Congres; or senior Executive officials; (2) the agent responsible for the injury acted wi o e aintrator would consider
3). the decision to place persons at risk of harm was reasonable in light of the evidence that a pru B agents as It s @ concep
( )d r the circumstances. Deference is not carte blanche. It is not so much an Immunity. afforded todgovte e has of the government.
gzuf of the respect that the judiciary must have for the legitimate exercise of authority by the ﬁf:oigll’slrxl!tﬁin the scope of their delegate
n198 A decision that reflects the weight of the evidence, undertaken by property authorized o Kr:na e @ different decision.
authority, should not be overturned [*1650] simply because a court, in hindsight, would have \

Z. Delecence Jee y do \ﬂ\oucemrac/.

Daniel Solove, lowa Law Review, August 1999
(p. lexis nexis)

Aithough the deference principle hovers over constitutional jurisprudence, It is explicitly invoked and practiced in a particular group of
cases Involving a common set of contexts: (1) experts or professionals with a particular expertise in making certain factual judgments;
or (2) institutions such as administrative agencies, prisons, schools, and the military that envelop much of contemporary life. n83 1 refer
to these contexts coilectively as the "bureaucratic state.” Typically, courts defer to decisionmakers (often located in an institutional
setting) who, by virtue of their day-to-day activities or professional training, have specialized knowledge or expertise.

One of this century's most profound developments in the American ‘social and political structure was the rise of the bureaucratic state.
Throughout human history, large Institutions (feudal, ecclesiastical, and monarchical) have often existed in societies. The defining
characteristic of the modern Institution is its highly developed bureaucratic structure with hierarchies of power and established
standards and processes. These institutions have their own special politics, practices, cultures, and traditions. According to Max Weber,
bureaucracy consists of fixed areas of specialty, a carefully controlied distribution of authority to act, a system of hierarchical levels of
authority, and a set of general rules and procedures to govern the behavior of persons operating within the system. n84 Today, American

bureaucracy is characterized by highly specialized systems of controlled expertise. These systems are designed to process immense
amounts of complex factual and empirical data.

Thus, Weber observes that the bureaucratic state depends heavily on expertise:
/) ' : : i

bi The more complicated and épecialized modern culture becomes, the more its external supporting apparatus demands [*960]

the personally detached and strictly 'objective’ expert, In lieu of the master of older social structures, who was moved by
personal sympathy and favor, by grace and gratitude. n8§°

The complexity of modern reguiation démands specialized knowledge and large sophisticated public institutions. Although our entire
soclety is not structured in these massive conglomerates of associated expertise, a very large part of our lives comes under the

influence of these entities. While humankind has always been subject to the power of various institutions, the bureaucratic state employs
a distinct structure _of power with distinct possibilities for and impediments to individual self—deﬁnition;»
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Epstién and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg. )
LOur institutional analysis begins with' the observation that :

" there are two alfernative modes-for specifying the details of public
policy. Policy can be made thraugh the typical legislative process,
in which a committee considers.a bi i g floor of %
the chamber, and then a majority of the floor memhers must agre™:
on a policy to enact. - Alternatively, Congress can pass a law that™

. delegates authority to regulatory agenci ' ill in

some or all of the details of policy. The key is that, given a fixed
amount of policy details to be specified, these two modes of poli-
cymaking are substitutes for each other. To the degree that one is
used more, the other will perforce be used les_§j '




Deleaation /P
Pow 03
S K\“S / Varoon

1NC Shell

Sn—

L_' Net Renefits: Reth +he. presic!exﬂ'. ond Cengfess

oveid blame wk\_\e_ <\ Ceoping e ?cl‘.{-ic,a_.\ |
benetits of The plen.

 David Sehperigd, Law, , New York Law School, 98}
P‘owe_;‘Without Responsibillity, P. , [Kyle Warneck]

theicosts. The p tienately of course, but through taxes '
Pvicd at some future time by some other officials. The point is not that -

deficits always bave bad economic consequences, but that they have p
the political consequénce of allowing officials to duck responsibility (

for costs.

4ssiieithe 1o
: Jenehts, Tne public Inevitably must sulfer regulatory
burdens to realize regulatory benefits, but the laws will come froman
agency that legislators can:then criticize for imposing excessive bur-
“Tens on their constituents: Just as deficit spending allows legislators
to appear to deliver mqney to some people without taking it ﬁqm

githout Jmposin ilatoryucosts; It provices *a handy set of
mirrors—so useful in Washin ton—by which a politician can appear
isgbotR si the apple."\ f¢ "
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Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev.pg )
1 This theme of congressional oversight-at-a-distance was also”
the subject of an article by McCubbins and Schwartz, which ex-
amined the question of how a relatively (@ninformed® Congress

ould possibly control bureaucrats much more knowled eabl
arficular policy area” Lrue, fhey could go onf.and

about _their particular po 1cy area.
at| i i i disclo

I0T-
~ “mation at oversight hearings (“police ig atrol” oversight),@_t_lj_s
* would qui ibiti consuming legislators’
scarce time and energy. On the other hand, legislators have access
to a cheap source of information, namely, those interest groups af-
Tected by the agency’s decisions. These groups are enerally well-
Informed about the relevant issue area and are more than wiling
" tolet their representatives know when an agency is acting contrary
" to their interests. M
cies simply by sitting back aiti if any groups come to
=i doors with complaints (“fire alarm” oversight). As in Wein-.
gast and Moran, if the fire alarm system works perfectly, then bu- '
reaucrats wilﬁnever step out of line and no fire alarms will actually
be sounded.? . :

=R gelega.:“\on solues Su.::.k- os wel as +he plan.

Jerry Mashaw, Professor of Law st Northwestern Schoof of Law, 1957
(Grsed. Chaos, and Govemaags: p A6 ) <Kyle> '
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o5 oteover, to the excent that disbenelicial legislation resules from
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Tight be said about vague delegations producing policy laceries is that the'
outcome may satisfy the “winning coalidon,” to use MeNollgast's terminol-
ogy only ex ance, that is, undl the adminisative delegate “spins the wheel"
and chooses 3 deteeminace policy. THEgase IR BT L {HoRsTeha:

AcemeAumaeiEsBur is there anything that can be said thac would tend
favor broad deiegations of authorify to administracors? Ot is this pechaps &

debate in which whoever hat the bucden of persuasion loses! > \ 2: g
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Epstien and O’Hall(;ran, Political science professor at Columbia and professor at

Stanford Graduate School of Business, The Nondelegation Doctrine and The Separ_atibp_ |
of Powers: A Political Science Appro'ach, 99 (David, Sharyn, 20 Cafdozo L. Rev.

Y/’I:hié ~Atticle provides three responses to this requirement. -

" First, our data show that Congress does
the Executive. Even on important policy issues, some of which,

. Tlike the budget and tax policy, require considerable time and ex-

pertise, Congress takes a major role in.specifying the details_of

policy., Second, when Congress does delegate, it also constrains

executive discretion with restri ive es. In

fact, legislators carefully adjust and readjust discretion over time
and across issue areas so as to balance the marginal costs and

benefits of legislative action against those of delegation. Congress '

is not free from particularistic legislation, but neither does it de-

vote its energies solely to _narrow, individually tailored policy at

the expense of larger issueg ‘ f
ird, delegation is not only a convenient means to allocate

work across the branches, but it is also a necessa

‘to t iti wer in_the hands of




De\ /P
PowW ‘O3
sSkills

-

"De‘\eso.:\-'\or\ is Key to libes ‘ky while not

Aeleguting leads to H@nny,

~ .. 3 -
Epstien and O’Halloran, Political science professor at Columbia and professor at
~ Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation

of Powers: A Political Science Approach, 99 (David, Sharyn, 20-Cardozo L. Rev. pg )

[ According to these arguments, LIVA was just the tip of the

_jceberg of “unconstrained, unconstitutional delegation to the Ex-

ecutive. Advocates of an enhanced nondelegation doctrine fear

that the concentration of power in one branch of government in-
evitably leads to tyranny and a loss of individual liberty, citing The
Federalist No. 47 as affirmation: “The accumulation of all powers,
legislative, executive and judiciary, in the same hands ... may

" justly be pronounced the very definition of tyranny.”* One way

that power can come to reside within a single branch is by the

practice of Congress delegating the details of policymaking to €x--

ecutive agencies. As Justice Kennedy stated in his 'c.oncurring
opinion in Clinton, “] jberty demands limits on the .ablhfcy qf any
one branch to influence basic political decisions. . . . Abdication of
responsibility is not part of the constitutional design.”* T.he.refore,
the argument goes, to ensure liberty it is necessary to limit such
delegations of authority:l

z
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" compare the gravity of drug 23Resss 12 espiopageactividesinl 7 Conggess'has
failed o agree upon which military bases 10 close, nl8 and which organizations
merit broadeast licenses. n19 Yep members of Congrass ¢an clai for
amempting to seive the problems of the SHIFORMent and the econoray by

. suthorizing agencies to tackle the prodlesms, and then distance xhemse!vcs from

" the ensuing regulation if unfavorabls w heic constituents. Delegation permits

islatorsw'look god mtheircnnsmu nts without necassartly pOVICMNS

tangible beneﬁtsmp 364 gras:
without imposing {.?15) Jammansuraca obligag
i EICRESSssarily follow (p. 9). .

{Indesd, Schoenhrod further abserves thatmembersof Congms might ry
benefit politically by excariating an agency’s performance before some
constitueats while taking credit foc the agenc)’s efforts before others”

8894); Schosnbrod explains that *just as Jeficit spendmg allows fegis ozs 1]
sppear o deliver maney to some people without 1aking i from others, delegation
allows them to appear t» deliver regulatory benefits without imposing regulatory

" Costs,
ta kiss both sides ot‘ the 8
*  game and fail to 13 mrs

by administravors. In short,
credlt \mu.m imi

a;cou-\ta-.m for the resuldn« pohe\ chmcce .

1

De,\eac.}‘@n )'\9..:> no e,S-S.eoF o0 Presidents

Populatity

David S¢hoenbrod, Prof. Of Law Yale, Winter '87, "The
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Univefs':/ Law Review, P. Laxis. .

T Az the ara3identd,

" b N l«_

3LIgvel. siesiaral r2sponsitifing oo 3 2asissh s'far ~ 2

@IsWnestic:x abeut she behavior of
the President’s role in domestic lawmaxing must taie thair piace along with
other fazzors thar varers sonsider, including foceign afairs. Aiso.

. PAGE €3
36 Am. G.L, Rev, 333, *385

personality may well be a bigger factor at( seialisvel Finaliy.a
legasTative representative must aceept responsiniliny: %7 a voza, Lh;_L_:ggnt
need fio: 2322p0 resg:n;xbmw for someone else’s actisn. g

someons wis-a L i rax

themseivss trom the decisions of their appointess. \
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Deleaebion allows Congress to mowximize credit a
m\f\f?hntz.c, blame . The Counter Plan oﬂ\\/ mekes +hem

l sod,
ook 89 David Schoenbrod Law, , New York Law School, 03,

Power Wlmout Resgo;;g;bﬂh;z, P [KyleNlameck}

{Second, in ' the public
benefit and with & )i tor, Fiorina assumes this connection Is
yond the legislator’s control. ’7 But de'ie tion allows legislators to

’ eoneofthe goals assigned to them bypiorlna.m ,

W (and benehits).® If ‘Congress cauld not delegate,
legislators could not chovse sor readily whether to' idedtify with' o
dissociate themselves from government action. The Clean Air Actﬂilvlusj
trates this phenomenon; politicians varidusly distaneed thamselves
from the legislation or identified with it, as political considerations
made each course’ worthwhile, yAY

Consvess q\;ocxys LI\ w'\*—\\ cle,\egcdrtor\

_David Schoenbrad New York Law School, January 99,
" Cardozo Law Review, P. Lexis [Kyle Wameck]

{Schuck distrusts legislators to make taws but trusts them in deciding

whether fo delegate. I distrust théth Whert they fitake laws ¥ distrist them
¥ more when they delegate. Legislators have selfish interests in deciding

whether to-delegate andso have a conflict of interest. Through delegation;-

they can claim credit, shift blame and § increase the demand for asework as

stake-ho!ders from the pnvata sector in connast, aim to getthe hw they
want, wherever it is made. For them, delegation is only a possible means to
that end. The balance on delegation that wmeﬁ_:@g

. and hauling Between the competng private stakeholders is knocked out of
Wack by the hieavy hand$ of thasé with the biggest stakes in delegation and
the power to do it the legislators J

-~ - ;5"

]
B
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2
.1
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Del onky Helps Congress

aeMeows CongTess o shis+ the bleme

9 et ccedik,

David Schoenbrod, Law, , New York Law School, *93,
Power Without Responsibillity, P.____s [kyle Wareck]

public also misperceives the effects of Iegislaﬁvebehz@’i‘(’rﬂhen

e -
Ay JOr JAaKH

1% 8810 Y beitént 41

from lggij_lt to the agency. Fiorina sssumes that some of the

responisibility that belongs to Cotigress will full oa the rvolved agency
even if Congress does not delegate, but that delegation will shift more
of the responsibility.®® As Douglas Arnold observes:

Sometimes legislato:
cide, but the proces , oIl
jbuti Coagxa:wasmb&etoappmeanyofthe

rs know precisely what the executive will de-
of 4 .,-x.u.smm hem ITOM solitical)
- . standby
gasoline rationing plans submitted by President Carter, presume-
bly for fear [that vaters would blame them for any resultant costs},
the procedural solution was for Congress to delegaté guthority to

the president to draft and implement a plan without the need for
specific congressional approval. Everyone knew the president would
simply affirm one of the previously rejected plans; but by delegat-
ing authority, Jegislators {nsulated themselves from any political
rcussions, should a plan ever be implemented and p_‘mamc

tpgoptlar ¢ effects.

Delegation often does not shift credit and blaine equally. For exam-

ple, a statute that delegates power to an agency to set prices to the
advantage of an industry may succeed in shifting almost all the blame
for the costs to the agency, because consumers do not understand the
legislature'’s role in authorizing the price-fixifig; yet & sophisticated

Industry will still credit legislators for a substantial share of its benefity

Pel eacu\-b n

David
To My

‘& Kev to legisladers cond theie eHestivenesy

Shoenbrod, Law, New York Law School, Delegation and Democracy: A Reply

Critics, 1993 ~

) With delegation, legislators can escape heing ejected from of- '

fice except upon grounds that would oust a minister frow-

it_scandal. In those exceptional cases when Incumbents do lose
an election, their defeat is far more likely to be caused by some es-
capade or chicanery than by how they shaped the law.” En-
trenched encumbency is a marker for what is a profound prob-
lem—that legislators have rewritten the ground rules of
government to evade responsibilitD
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Del Helps Legislators

Delegation 1o Key to legislators.

David Shoenbrod, Law, New York Law School, Delegation and Democracy: A Reply
- To My Critics, 1993 o ‘

- L-The problem that legislators have with the Constitution is that
they must take responsibility for both the benefits and costs of new
laws. However they vote, they will offend some constituents. Ri-
vals for reelection can easily search the Congressional Record to
discover their opponent’s voting record. The incumbents do not
know in advance which of their votes will come back to haunt
them at the next election and therefore have to worry about-the
wishes of their constituents on every vote.

Delegation has allowed legislators to rewrite the ground rules
of democracy to help entrench themselves in office. They can pre-
tend to deliver the best of everything to everyone by commanding
agencies to promulgate laws to achieve popular statutorily pre-

- scribed goals.®* The statutes are framed so that legislators can skirt
the hard choices. This permits legislators to claim much of the
credit for the benefits of the laws but shift to the unelected agency
officials much of the blame for the inevitable costs and disap-

* pointments when the agency fails to deliver all the benefits prom-
ised. Come the next election, rival candidates will search the Con-

. gressional Record in vain for evidence on where the incumbent
¢ stood on the hard choices.
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PevebAtisny MM'M} LECIsLITRS Firom PoLITICAL
- REPERLISS IS, 7 ATS. ENARGY FOVEE) i

David Mgmhmd. pro;t; Law @ NY Law School,’93,

Dé L éHRTIod ENABLES Coﬂrm o Tk A THE azeozr
A 4511»’;8#1 dar{‘ of ﬁlf BMM&'
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DeLeoATin) ENABLES Cocésspéone T DRoP ComPLeTEy
- “ABZ BAPSEIRLE

Te ASSetIATE T& CoalERESS o :

LESATers AN V€ Dvécano) To Averp BLAME

ENTIREL)

12}y p:_z_
¥ De egation capn shieid UL SIeCEET lawmakers from hlame for hagm:
ng the p -ve not only when & reguiatory progr ,M‘W'ﬂ”'mﬂ'
arange marketing order, serves no Ealimate pubic pyrpose, but also
awhen & reg| ory program shatig $efve &it MNPQLar public purpose.
fu. hen the consequences ot delegation for the public ‘cayy b éves greates
Jawmakers can use delesition to eacay hiasne both for Miling
o 3 __m}“ P pase lndb AYposing unNecessary Costs.
. Understanding how such pervesive consequences Ho from a seem-
Hor mglymhnialchaueinmehwmﬁus,pmmmquhu&ﬁnﬁwzbe
ﬁnahu:&mdamnmldiﬁsx_mbpmnmmmthatmmw:nd
mmm.bmﬂu&:ﬁewmm.ahnh
#g rule of conduct imposed by authority"; themfore, & 'statuts makes
law whea nm;mdmmm-wmww'
liiﬁiupwnrphm&omwﬁtﬁngpolhﬂoaabmamhn@w
thumemhmﬁmmmnaeuﬁinpm
mmndmmummmmmMWﬁWMt
conduct is illegat. In contrast, g statute deiegab Do

David Schoenbrod, prof. Law @ NY Law School.”93,
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Davxd S_ghgggb_mi prof Law @ NY Law School,__ﬁ,

edinsnmmtbat  sigei, brit thiey b“r'V"- the blame
AM gency laws 1o ma is easy when indepen
o ade th

f"’”’~ evenmcnmbem esiden uuym"mapﬁm:!\ew
- ¢ sroment’ Mmmmm»&mwmm

laws propsulgated during his administration by declaring a ninety-day

mamdmmmwhw;hmmelmehcﬁmwl’; ,j
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Sepc&c&}'bn of Powers

beleacd—'\on 1S e complement to o P

Epstien and O’Halloran, Political science professor at Columbia and professor at -
Stanford Graduate School of Business, The N ondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. Pg )

-l:If our theory of delegation as a balancing of competing ineffi- '
ciencies is correct, the balance of power between the branches will
be continuously recalibrated to reflect changing contingencies of
the day. As political factors—such as constituent demands, legisla-
tors’ policy goals, and partisan control of the branches of govern-
ment—change, so too will the terms of delegation. In our view,
this state of affairs is a testament to the health of our political sys-

. tem, allowing neither committees nor agencies to dominate poli-
-~ cymaking. Congressional delegation is, therefore, a self-regulating
system, and any attempts to revive the nondelegation doctrine
would merely strengthen the hands of congressional committees,
.~ sub-committees, and interest groups at the expense of agencies,
thereby reducing accountability and forcing Congress to make
policy in exactly those areas that it handles least effectively rela-
tive to executive agencies. Delegation should, thus, be seen as a

-complement to, rather than a substitute for, the separation of
powers. |

Congcress only uses caonsitained c)e.\%ub(on
Which & eSfesd\ye -
Epstien and O’Halloran, Political science professor at Columbia and professor at -
Stanford Graduate Schoal of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Catdozo L. Rev.pg )
L We agree that unconstrained delegation does pose a threat to ot
individual liberties. We disagree, however, with the assumption
that Congress does in fact delegate, either de jure or de facto, unre-
strainedly. Legislators delegate authority in those areas—such as
pork barreling in appropriations bills, military base closings, and
trade policy—where the legislative process produces inefficient
outcomes. Congress is also wary, though, of ceding too much
authority to executive branch actors who may pursue their own
policy goals rather than those of the enacting legislative coalition.
Legislators therefore set the limits of executive branch discretion
so that these costs and benefits of delegation balance at the mar-
‘gin. Thus, legislators may well delegate authority to executive ac- (' ;
tors, but they will rarely, if ever, do so without constraints. '
Moreover, legislators will delegate those issue areas where the
normal legislative process is least efficient. relative to regulatory
policymaking by executive agencies. T
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T/ lnvelidetions of Cong(‘ebs\ona.\ delegetions will
Simply pcoduce o more oPPres:nue. _~,u-=l\<-\C~\ brewnch

de.sh'oy‘% +he SOP

Qﬁamﬂ\’lﬁeﬂeﬂ Spﬂng p.lexis) T | ™

s. memwmmmmmmmm

—administrative agencies
choices would restore political

accountabiiity, -
mvmmmmmwammwmmmmmwmmmm

BSMdedsions renderedea;lyinmeﬂewbealpeﬁod weresoon
abandoned.Theertomdudedmatksbouldmm
in the most extreme and improbable circumstances, second-guess congressional decisions
that broad delegations are necessary and proper
meafis bffééllzmﬁ ﬁgu(atory and we!fane goals 36 Resu

Simﬂard!fﬂqmles would attend judicial efforts to impose smammsonmnqmss*gtmshr
of adjudfmtory authority from courts to agencies. A
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SOP Aeoes not Juehisy eliminating Aelegedion,

Soxirioy & Bav¥ey, U. of Chicago.
i o " Y

Diatesation &7 Copmassion

£

‘W. the common-aw maxim of agencr. the
‘deasordue process and the rule of faw. the iegislature as reposicary of
popular Cust- and the Wea of cepublican reoresentation—each_of
fése aormy sometimes cap synDlv s magenra of siinnars far the ile of
jondelegation. Buc each in tutn brings values and problems which
serve 3t othér times (o weaken the rule. 1he lines debinipe Ihe so

pes of “jegislative ~executive, " gdicial,~ and “admimattive
ately and openly rejected the SOTEt canaration of powars. Lhe com-

GR-TEW Grigins and loanalations of the maxim in the law of ageacy
ace upceruain and variable. Thé standacds and rules which are requi-
sites of due process need not be supplied by legisiatars alone. The
coasent-trust version of the representative: principle is' nee incom:
patible with delegations downward, and the republican-government
theory is not incompatible with delegations upward.
Our analysis shows. moreoves. thit none of these d
provide the rule of nondelegatia : oieal founda.
lian, While sxpressing the same thought in dif terent.aceas-of B, the
sie of nordelegation and the common.faw maxim of agency do not
derive from each other. No necessary connection is apoarent vetween
the value of geverning individuat cotidutt by ganeral and stable rules

of law arc the queston of who retains or traasfers the powe: o
formalate such rules. Uniess there is # requirement for presediing s
given svitzn: ol rapresentation, deleogsi e i 3
values wiiz> eh. :

.
=: Y

Tir]-s

sense. And, by abstracting Trom she separation o
powers the expectation that the particular arrangement of power witl
be preserved, we see that a principle of nondelegadon is a pre- |
supposition of the separation of powérs, Hét & rule dedived from the
‘separation of powers, | .

147
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David Shoenbrod, Law, New York Law School, Delegation and Demoéracy: A Reply
To My Critics, 1993 :

| The Supreme Court’s final rationale is that delegation does no
Ieal harm to democracy because Conggress retains the power to en- v
act a statute, repealing whatever agency-made laws that it does not . . .
approve.® Thisprationgale reverses the burden that the Constitution
places on those who want to expand the powers of government by
imposing a new law. Under the Constitution, the proponents of
the new law must bear the burden of getting it approved by the
- House, the Senate, and the President Under the last rationale,
inaction by either House is sufficient for the agency-made law to
stay in effect. There are, of course, many ways to prevent a con-
troversial bill from coming to the floor for a vote, and legislators
are only too willing to avoid controversial votes. As a result, laws
are sustained without any legislative accountability.”)

“

ZJT/D&\ s Key 4o liberty because it allows the
5&9@«(‘%‘#&30 @ 5 PoLUes, ,

3;[ T/ Mot o\e/f'egeuﬁvlg +—htea_;{~ens /Hbe(",\y

David Shoenbrod, Law, N ow Yofk Law S.chool, Remarks To The Board Of Trustees
Of The Natural Resources Defense Council, 1993 ‘

As it now works, the systen

~of delegatlon allows legislators_to Qlaz off committees against
agencies, dividing the labor across the branches so that no one set

of actors dominates, Given this pérspective, a resuscitated non-

dEleganon docining would not on‘lz"be unnecessary, but also would
- threaten the very individual [berties t at 1t purports to protect.

2
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Agencies Soloe- Generic

E_xec.w‘-ioe. agencies Solve bettes l“l-\én CQUA’{':)

i

“John Fg\d“i;,assxstant professor of law at Columbia University, 452@; Columbia Law
Reviéw, I/n[Li Zhu] _ | e e -

Third, Skidmore nevertheless ackr'fowlcdges that by virwe of itse expertise and
experience, an agency may have superior insights into regulalory Tneaning.

Legal texts, like all language, derive meaning from a “linguistic and cultural®
environment. n359 Skidmore alerts courts to the possibility that a regulatory text
may draw upon technical words or terms of art that have "a special meaning within
the field regulated" by the text in question. R360 As Felix Frankfurter
once put it; -
s PR

.

Words of art bring their art with them. They bear the meaning of their habitat ,-t
~whether it be a phrase of technical significance in the scientific or business
. world, or whether it be loaded with the recondite connotations of federalism..,. The
- peculiar idiom bf business or of administrative practise often modifies the
* - meaning that ordinary speech assigns to language. n361 .

e g

€ rorzté’“d&uﬁi"azech"ﬁ‘icélterm"drawxibksp,&‘-‘i%&ﬁanmagﬂnc s

" , . 2 . '!.»‘" 5 [ . o g 2 T2 : 2 LA
SYPoess Comesinio playin explaining specialized terms 0.8 gendialich Souttisy
whose strong suit is ordinary meaning. n362 Skidmore thus. (*¥689] recognizes that
an.expe cc&x’g%y ‘hettermositi anageneralist courtio’

than,
’

LA WAy i Which n
t erms:ot-art:)

an%hﬁ%é&sfafga}ﬂ 1 terms:otant-Jt reminds courts that regulai6as BRzy :
iﬁb’(‘)rpofat?fcgal‘ technicalities, and that a court should be open’to an agency's expert
testimony that particular lerms were not used in the layperson's sense.

In this regard, important différences between the regulatory and legislative
processes- offer agencies the opportunity to produce explanatory materials that

. courts may consult in ascertaining regulatory meaning. Where statutes are
concerned, it is at Jeast debatable whether the most commonly used explanatory
material - the legislative history - represents a legitimate source of legislative
meaning. Since a legislator can create such material without majority approval, it
is impossible to know if legislative history enjoys the assent of those who voted for
a statute. n363 In addition, well-accepted constitutional doctrine provides

that Congress has no duty to supply any ’gigpjggqqqn tor its éeom;mc or social
. . A PR e e g A o =
legislation, | s ovantIeEsady chistoy il

|79
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ALENCY P‘C:T\ONS MRETHE MOST EXTION AL AND
ErtecTNe WY o )MPLEMENT\:JL:: Pcb\r_t't‘:’% |

Agengies So]pe_—(:e,ner\'c. ~

William F. West, assistant prof. of political sciéncs @ Texas' ARM
University, 1985, Administrative Rulemaking: Politics and Processes,

-~ .. -

e =TT

{n additi nts that rules promote forma) justice
and Bccountability in administration, rulemaking iswfide]y ad-
ted as o p i imp anting policy. Ad-

judication is unique as a form of case-by-case implementation
Nin thal it may créate formal criteria for future application de-
cisions through precedent. Thus, it constitutes an alternative
to ruleridkifig as a tool for developing regulatery pelicy in

many contexts. In this sense, rulemaking is frequently en-
dorsisd as & process which leads to betier decisions in sem L,

A popular argu-mént for using rulemakin% to articulate

standards is that it is more effective or forc 1 than adjudi-

- cdtion. One reason for this is that it allows admini rg to

expenditures of TESOUELES. Advocates of rulemaking lrequen Y
contend that standards must be developed incrementally’
through a series of proceedings under adjudication, in which
the scope of policy making tends to be limited to the facts

. : T cases. Beyond this, they point out that
it may be necessary to bring separate enforcement proceedings
against_many ndividuals for a given precedent to have_its
intendhed e o S de :— .m = T = -‘.- T e Lo . -. e "
» have direct legal bearing on named parties.
They argue that these same limitations are not present under
_rulemoking,_which Sniables agencies to establish broad an

S Wbt

covered by a rule fail to comp Ty Wi provisions,

an agency will be faced merely with factual issues in subse-
quent enforcement proceedings and will not have to defend its
interpretation of statutory law in each new case. The adyan-

'"_- g . d

; 8 7 e_expedient way of achieving
esults are ¢ ere i

eypense and time required

 against MANY DEMS may prove to be excessive JH G~

150
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Agencies Rule Better Than Congress

1Ll Agency

2.1 Delesating awatrhodh

raole meall ngy 15 Mote compehensive than
Congressional decisions,

West, Assistant Professor of Political Science at Texas
A&M University, 1985 (William F., Administrative
Rulemaking: Politics and Processes, p53)

”~

%:13 : MaKitig allows fof the comsie
erdlioN Ul & broader range of decisional criteria. Rulemaking

er Ore rationa use it is & ] er
and lesseostly) meansthan-adjudicationTor agenciesto achieve
policy goals, once est

3

| mplement-ation.

'—V;';t; Assi;tant Professor of Poiiﬁcal Science at Texés:
A&M University, 1985 (William F., Administrative
Rulemaking: Politics and Processes, p20)

delegate broad poli

m about the p :

front. With adyancing technelogy, this has

STRGIY THfioitant a8 an explanation for regula-,

tory discretion. Sometimes i i

the problem is new, as wher the Federal Cotirithiications Come-
fiSs1on was established to regulate a nascent broadcast

industry in the “public interest, con

PE

thority Because it lacks
tempting to con

AGHE (£){

m i i : v administrative ex-
-PEItS wi in the policy details. In fact, this has occurred
aften. Since the New Deal, the notion that bureaucratic ex-
pertise will provide efficient solutions to problems: has often
served as a justification for expansive delegations. To quote
James Landis, a leading “New Deal intellectual,”

#mth the rise of regulation the need for expertness became dominant:
for the art of regulating an industry requires knowledge of the details
of its operation, ability to shift requirements as the conditions of the
industry may dictate, the pursuit of energetic measures upon the

planning and cooraination m this sense,

WIEreas adjudication 18 seen as a reactive and potentially dis-

Jjointeq approach to policy making. Rulemakinig is also consid-+

Y is Key +o best poliey

venience, ot necessity.”**

apvearance of an emergency. and the nawer thranah snforcoment ka.
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Abehc‘ces Rule, Beter Thun Congress

Aencies seloe beftes than Congress- Geester

Satho, Yoy cnd Stakili 'L?’ .

.the statutory antBorties and proceaures esta

Robert A. Anthony; fousidation professor of law at Géorge Mason University school of
law, 8-11-98, CATO policy analysis, wWw.cato.org/pubs/pas/p a-312[Li Zhu] ’

The-supine posture of thé Courts has created a dangerous gpportintity for agencies to impose .
unlegislated compulsion upon citizens. An agen an impose a practical binding effect on™
the public whenever itsets forth a new requirement in a memorandum or other informal

DINALD (15

- document that it declares to be an interpretatjon of an existng regulation. Affected private
. Parties will have to ive with the-document uniess they beheve that they can persuade-a.court |

1t 1 15 TI0T TeaHy T e TpTETaton, of that it is plainly eITONE0US OF MCONSISWENt With the -
regnlation, Jt 1s probably even barder to overturn an informal document on those 4q0
fhan 1t 1s to overturn a procedurally proper legislative rule, promulgated in accordance With

' BF stigréss and having the force of law.

shed by

Obvi,oﬁsly, this is upside down. Not only does it give binding force to informal documents
that Congress has not authorized, but it gives ther greater force than formal documents that

Congress hiag antharized. In sum, the COUrts tOOLRIESS review standard enables the agg;encie? to
dictate to the public, with riéar-complete bimding force, without authority from Congress. r ‘
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Eskridge and Fri rickey-(Professors of Law at Gcorgetown University and the University of
Minnesota)-1994

William N. and. Phlllp P., Harvard Law Review, "The Making of the Legal Process®, Vol. 107:2013, 1994,
PPRO3H) T

‘Rbﬁ.Nc:c A2 Cfcw Sove boe Tee Cougfg

\ Like Hurst, Hart éxplored the comparative’ advantages that leg-
islatures and agencies have vis-k-vis courts. The function of lemgh—

tures should be to ascertain “lggislative facts” about society in order '

to determine general rules. Courts should deferto the legisla

.n,,Oneagproblgm at,a:time. 40 Hatt dxscussed the various factors tha:
should determine the mode of action agencies should take in particular
situations: Should the agency proceed through legislature-like rule-
making or through court-like adjudicationzy T2 >

Neal Devins, Associate Professor of Law at William and
Mary, 92 (California Law Review, July, In, jlux)

Ironically, what makes Rosenherg's recommendation &f political reform especially appealing is that_

Rehnguist Court's rulings increaginglv to

defer to elected government. md not becaus: electcd government disregards activist decision-making.
ey PARE P : .‘ TEUAES I :

S S | '. » ' ud .. X! . > A . . C

Frswres

|S535
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In the Pa.s"* the epa hes  weed Aelaso.:\-eA evecthetdhy
e.F(-ed-me,\y ond thus con solve ’Hﬂ.e_ cas e,

Rich )Eetzer U.S. Env1ronmental Protection Agency, Philadelphia, 2001

Concern has been raised that the EPA is actmg too slowly to address gasoline vapors in people’s homes. -
Some would-like-theresidents to believe that the threat is more severe than itis and so are suggesting that
[EPA's actions are not timely. However, the truth is that the gasohne vapors do not pose an acute sk to
anyone in the community, and the work being done by EPA is effective. Therefore drastic or disruptive
measures such as evacuation are simply not necessary. EPA has handled-similarsituations in the past,
~ land in every case, whenever gasoline vapors are found in basements, the first and most fitting step 1s to
install a vent system to reduce the vapors to safe levels and thus protect the health of residents for both
the short and long term. The installation of these systems at residential properties is on schedule and
meets the requirements of the Pennsylvania Department of Health]
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o Howerer, Ruche Joes not acsually say that Muzshall sad thar
shanary luspdiction wvindes the sower I8 S%4 dowss rigr, Rocke -
says rataer wnat this songusion can be estadishec o an ssgument
rdrawn-frum’ Marshall, At chat point Rochs refers tis tealerswa
thirty-fous ;292 article on the subjec: of executive prerogative in
domestic 2amergency weitten by Roche Wimself.s® Escly i his article
he statéd i

there seems to be little poi.nnotn Borate uaﬁi’n;ﬂon of these
delegared powers because thete are no existentcriteria of limita-
tion. In fact, wHéH ilie Pistidént dnd Congress

He cites the Japenese-American “relocaton”™ during World War I
- and the Court's decision in the Koremacsy cose as 1n example.”

Later he staces that the Court will “sarely if ever frustrate the

exeecise'of real political powes ™ that “real political power normally.
1s shared between the President and Congress,” and that “*ho

: es from his inquiry into execitiive prerogasive
that portion of executive power wiiich results directy from: ongres-
sional delegations. And this appears to be the exten: of the support
fiv Bi§ srgutien: that “plemary jucisdiction includes powsr 10 give
power awaz.” :

Empiwocally has lf:..n proven + et C‘?“S cess hae the
Poruvel -\-Q clel-zacg _ .

~ Douglas H. Ginsburg, Power Without Responsibility, David Schoenbrod, Yale
University Press, 1993

Schoenbrod's readifig of the first clause of our Constitution has long, but not strong, bloodlines. As he
“acknowledges, while the nondelegation doctrine seems to have heen the unarticulated premise of a few
Supreme Court decisions rendered in the [9th century, in none of them did the Court actually find an
unconstitutional delegation. In United States v. L. Cohen Grocery Co. (1921), when the Court did strike
‘down a statute that madeiTa crime to charge "unjust or unreasonable" prices for "any necessaries," it did so
on the somewhat narrower ground that "Congress alone has power to define crimes against the United
States. This power cannot be delegated either to the courts or to the juries of this country.” In the next case
clearly on point, J.W. Hampton, Jr. & Co. v. United States (1928), the Court upheld Congress's delegation to
the president of the authority to impose tariffs to the extent necessary to offset differences in the cost of
production between domestic and foreign producers. The Court thought it enough that Congress had stated
an "intelligible principle" to guide, and presumably to confine, the discretion of the president in accord with

the intent of the legislature. j : ( S -
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2 3.’ The constitution doesn’t preclude delegation to the executive branch.
Harold J. Kreat. Associate Professor Rent-College. March *94, “Book

Raview: Delegation and it's disconterzs™, Yale Univ ftv Law
Review, P, Laxiy .

-

- Nomexsiusivin :F Tsostuticnal FIWETS gl af At hy

“msiony mEL,

'm:ious agencies or the courts can exercise fir-ser tule-making through
eatorcement and incerpretaxion, Abseat the i3 }t.ighn Agt, howaver, the
President presumably cauld not issue an Exeswsive Order establishing the
iscrimination princigle in the [*744] fosplace. atleastto govem
though | :ngress has the exglusive po

Bj C’/A EPS'H.&F\ and O’H&“O(‘CLY\ Jc'_ohs-'(' L l’\.¢~$
the powec +o c)eleﬁul\g og_U-JT"J'\Of\'(\/
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- Epstien and O’Halloran, Political science professor at Columbia and professor at

Stanford Graduate School of Business; The Nondelegation Doctrine and The Separation

- of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg ~)
Note that our theory, if correct, contradicts the key predic-
tions of the nondelegation forces. Rather than portraying Con-
gress as delegating ever-increasing authority to executive actors,
we assert that levels of delegation will rise and fall over time in re-
_sponse to changing external factors. Instead of assuming that Jegz
Islators have no interest in monitoring delegated authority, we as-

“sert that they will empower interest groups, the courts, and other,
actors to challenge agency actions through administrative proce-.
“dures as well as direct oversight. Finally, a revitalized nondelega-
tion doctrine w

tion doctrine would have the effect of shifting back to Congress
precisely those pohcwh_as_ﬂm.neductmwf.pmk.hm
benefits, that 1

~on delegation would onl tend to d1m1nlsh i .
litical process. : :

¢ liey Some
T T rea:\"e. +he most e ECective policy
A/eJ‘. ocx:\c:n musi be allowed soas 4o veap +he

e.atPefhse of agendies,

‘ Epstlen and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Sc1ence Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg )

The conclusion is that Congress does oversee agency actiqps,

lwwmmﬂm@mwt
and control by delegating the appropriate amount of authority to
- - agencies in the appropriate way. Delegation that is too limited or
tightly constrained will deny Congress the be €X-

pertise and reduced workload that motivated the initial delegatlg
of authority. On the other hand, by delegating too much power to
an agency, Congress runs the risk of allowing policies to be en-
acted that are contrary to the wishes of legislators and their con-

stituents. It is this trade-off between expertise and control infor-
‘mational gains and distributive losses that hes at the heart of this

view of administrative procedures. | } f B 7
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Yalley Mo Xaea 1S Aecdded by -%grsopcd predecences
ond mokves o \once and S0P s esseniial,
Epstien and O’Halloran, Political science professor at Columbja and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev.pg )
: LWe now juxtapose the legistative organization literature with ‘
the delegation literature to address our central questions of how
much authority Congress delegates to the executive branch, and
why Congress delegates more authority in some policy areas than
in others® The starting point for our analysis, as with all political
analyses, is the equation that preferences are filtered through insti-
tutions to produce policy. That is, individuals and their prefer-
.ences are thwmwmmm,
but they do not, in and of themselves, predict a particular policy;
one must also kno ¢ _instituti -
w the i i ircumstance. When
predicting the outcome of a legislative election, for instance, one
must not only know the partisan preferences of the electorate, but
also the electoral system being used, e.g., proportional representa-
tion or plurality-winner elections, district-based or at-large, prima-
ries or no primaries, and so on.j
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Federalist Society, Administrative Law and Regulation, 1999
http://www.fed-soc.org/publications/practicesrou newsletters/administrativelaw/sdebates
~ o _ .
_Indeed, not only has the doctrine never existed, but, according to Pierce, it should not exist. First, in his
view, it is not "justiciable." There is no standard that can be applied to the doctrine to implement it because
judges would be incapable of distinguishing between non-delegable "fundamental® policy decisions and
other, delegable policy decisions. In summary, because the non-delegation doctrine is not enforceable
under any coherent standard, its enforcement would not be guided by any standards at all, other than by
‘the rule of ipse dixit. Further, actually enforcing the version of the non-delegation doctrine that holds that

Congress cannot constitutionally delegate its policy-making powers would require deleting eighty percent of
the United States Code, which simply is "not going to happen."

- .Professor Pierce also argued against enforcing the non-delegation doctrine because specifically drawn
legislation is undesirable. Pierce cited the "Delaney clauses” as an example of Congress legislating with too
much specificity. There, because of legislation prohibiting the marketing of food additives and drugs that

-posed any risk of causing cancer, thousands of beneficial and desirable substances would not have‘been
marketed but for "a bunch of legal subterfuges" implemented by "clever" regulating agencies to avoid the
restrictions imposed by the specifically-drafted legislative clausesa

-

/3] Nen Aelegetion 1= nNot pecessary

Federalist Society, Administrative Law and Regulation, 1999
N/A . . i i ini

Finally, Professor Pierce argued that development of other administrative law doctrines has made the non-
delegation doctrine unnecessary. For example, the Chevron doctrine eliminated the judicial lottery by
resolving ambiguities in legislation to confer broad discretion in agencies. Before Chevron (Chevron U.S.A.
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984)), Congress would grant broad
discretion to the agencies, take credit for the legislation, and gamble that it could win in court if and when
the agency went too far. Chevron's, doctrine of upholding administrative action in cases of legisiative
ambiguity, however, gave Congress a "very powerful incentive" to limit the discretion given to the agencies,
particularly when the legislative and executive branches are divided between the political parties.jg
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Marci A. Hamilton, Professor of Law, Benjarnin N. Cardozo School of Law, Yeshiva
University, 1999. S

;Cl"he Court has intoned pragmatic reasons for its refusal to
diaw such a line, saying that delegation of the details is a practical
necessity.® In fact, the Court has given Congress considerably
more latitude than practical realities require. Under the Constitp-
_ tion’s lax rendering of Article I, Congress has had wide latitude
. delegate ifs obligations an need only provide an “intelligible prin-
ciple” to guide the executive branch’s lawmaking’ Having started
“down this path in the 1930s, the cases have slid down the prover-

. _bial slippery slope. We have reached the point where Congress
.. xegul lepates its lawmaking responsibilities to the executiye
= CXC C ASCNCY.

3 el
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and mc.rec.gsg.s efficiency. .

David Epstein and Sharyn O'Halloran, Both, Poli Sci.
 ‘Stanford, January *99 , Cardozo Law Review, P. Lexis Kyle
‘Wameck]

' nents in favor of st ..u..x'n ﬂzenondel'ondoctinemstmﬁle
A5 ':.:L\!d, 112 unuun: BO un kh 2} \ ceptered arouna the provision
of partic: larized benefits to favored constituents, leaving legislatorstoo- .
-~ little ime to consider i . A stronger ce
. interpretation of the nondelegation doctrine wnu!d, therefore, force -
Congress to take up major issues that it had been leaving to the executive
- branch, thus restoring sceountability to public fislicy dnd curbing a nmaway

bureaucracy.
This Article provides three mponses to t!us requment@ow data
showthazCon : g peutive. Even on

5 381188, S0MNE O winch. likethebudgztandmpohcy,
reqmte oonszderablehmeandexperﬁse Congress takes

o edetails of poticy REConL e Congress alacate
xyalso constrains executive discretion with ggmveadmmmmvc
mggr_es_ mmmmmmwwmmm

overamemdacmss:ssueareassoasto . marginal costs and

~ free from purncularistic legtslanon, but rmther does it devote its
energies solely to narrow, individually tailored policy at the expense of
larger issues.

In anwhere publlc polw becomes ever
-more complex, the only way for Congress to make al} important policy
decisions intemally would be to.consentrate.significant amounts of

athority e 98 g1 bt o

vc,‘m : i"!_l'. apation doc
Y "
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. Second, Professor Schoenbrod argued that "life could go on without delegation."” Without broad delegation
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|A) Non*De,\eaw\%oﬂ o oldive and weldl

Federalist Society, Administrative Law and Regulation, 1999 .
http://www.fed-soc.org/publications/practicegrou newsletters/administrativelaw/sdebates -
.The first panelist, David Schoenbrod of.the New York Law School, argued fhat(the non-delegation doctrine
ilalive and we DFirst, Brotessor Schoenbrod described the evils of broad delegations, argumg that
‘delegation py. C i _ tive vastly In the amount
Federal regulation. He explained that Congress is able, through broad delegations, to take credit for
%esfo‘wing rights but simultaneously is able to avoid the blame for imposing duties. Consequently, Congress

as an Incentive to launch more sweeping federal regulatory programs than if it were held strictly
responsible for the laws enacted. ‘

Dby Congress, Schoenbrod asserted that "more wo and
state and local rules." Schoenbrod cited as a means of achieving such a decentralized world the

Congressional Responsibility Act introduced in 1997 by Senator Brownback and Representative Hayworth
which calls for congressional enactment of agency rules.”] ’ .

\ &<
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Marci A. Hamilton, Professor of Law, Benjamin N. Cardozo Sclgool of Law, Yeshiva B
University, 1999 : ~ ‘

The Constitution sets into play a competing set of institutions
intended to share and check national and state power. It rests on
the presupposition that no entity can be trusted with too much
pOwer, because any “concentration of power in the hands of a sin-
gle branch is a threat to liberty,”

— The plasticity of power makes it necessary to craft mecha-

. nisms to meet the inevitable abuses of power that arise despite the
constitutional structure. ‘The line item veto was one attempt, but
misguided. Such mechanisms must be monitored to ensure the

~ constitutional structure is not doubly offended by abuses of power
cured by unconstitutional means. The principles underlying the.
nondelegation i i congressio identi
and bureaucratic i re dr uc-

r 1

ture's peculiar characteristics, are valuable weapons in the courts’
separation of powers arsenal.
" The nondelegation doctrine could move the co i
- balance of power back the balance envisioned b

Framers by forcing legislators to make the law and b

more difficult for the executive branch to enlarge its sphere of

. power. By threatening laws that are made by the executive
branch, rather than the legislative, the nondelegation doctrine en-
courages the executive branch to move closer to the one-man show

envisioned by the Framers. 'If properly functioning, the nondele-

gation doct leads to representation of factions, the people, and
the Zeitgeist, S - C

-
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@ Non-:\e_\egcc\-ion wowdd estoce accountability to
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Epstien and O’Halloran, Political science professof at Columbia ‘and professor at

Stanford Graduate School of Business,.The_N@ndclegaﬁon Doctrine and The Separation

of Powers: A Political Science Approach, 99 (David, Sharvn. 20 Cardozo L. Rev.pg' )
| o th

rouments in favor of str¢nginening L nondelegation doc-:
| ~ ressional policymak s

centered around the Erovision of garticularized benefits to favored
: legislat i i

constituents, leavin nsider 1mpor-

tant pieces of public policy. A stronger interpretation of the non;

, therefore, force Congress to-take up
maior issues that it had been leaving to th i anch, thus

restoring %ccountabihty To public policy and curbing a runaway bu-

: \E\ Non -Ae,\eso.:\-’\cﬂ ‘e Key to ?u..bhe_ P°((<-Y,f"\€5"" because
executiye ogencies o8& wnable to QI\AQ,C'\‘QKQ_.P&"\CJ(Q’,’
and A"° beccuse ones celegated legislators show no
intecest in the policy. |

Epstien and ‘O’Halloran, Political science professor at Columbia and professor at bER _‘
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
_of Powers: A Political Science Approach, 99:(David, Sharyn, 20 Casdozo L. Rev. pg, )

L Attacks on delegation rest on three assumptions: first, legs
tors delegate many important policy. isi ecuti o
gies: second, once authority has been delegated, legislators show,
“ittle interest in overseeing its exercise; and third, restricting Con-
eress’s ability to delegatecwill improveyhe quality of
Hence, delegation is equiva ent to the abdic

lggjslative duties under Articie 1 of the Constitution,

policy defrimental to the public good. |

b o

A [ -‘_‘
B J . . | TP
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. Marci A. Hamilton, Professor of Law, Benjafmin N. Cardozo School of Law, Yeshiva
. University, 1999 o '

, LThese agencies comprise a bureancracy, which makes them
W—me advantage offered by the
,Pres1dent on certain issues. Yet, they are so removed from ac-
“countability that the branch’s size does not generate the delibera-
_ t'ive advantages provided by the structure of the legislature. Agen— o
' mes are prone to be arbitrary and unaccountable as they Spin in.
Their self -execute ureaucratlc orbits. The nondelegation doc-
tnne i , because it prohibits gen-
cture both capable of arbi-
ved from the national scrutiny {Q wh1c ]

Congress P al-
structure. From a constitutional, structural perspective, delegation
~ -To agencies is even worse than delegation to the President 1
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Non delegodion ‘s Key o SoP: delegation puts too
much .Pou;\ex‘ \ncne. Sou&c.e_ destwying Sob
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Epstien and O’Halloran, ﬁ’oli'tic'a_l'sciénce professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev.
le_’rofessors David Schoenbrod and Marci Hamilton, for in- .

stance, argue in their amicus curiae brief for Raines v. Byrd® (an

earlier version of Clinton v. City of New York) that, in delegating

authority to the Executive, “Congress generally avoids account-

ability by leaving the hard policy choices to unelected and unac-

countable agencies.”® Delegati erous COn-

N of p f government, hidden from
sense of the public good for

_ [al =2
the benefit of aliew w

‘De_‘\eﬁ“}b“ P\é-ceb teo much :?o;ue.r 10 one person
(] O.Serlc_y’ : ‘

- . . .' .- o l “
Marci A. Hamllton, Professor of Law, Benjamin N. Cardozo School of Law, Yeshiva
University, 1999 '
When lawmaking is delegated to the President, the
D £s. and the manv no of entrv avai +

. . X s - ¥ ¢ . - > ~ . n
nghg;(s:ﬁltilsnﬁ :srTikgélleuf:l; %;Premdent can take unilateral action,
terests that affect.the law under considesatior The principl ¢

omligle ation“meets the Framers’ concern ] nnc;dee <
nggl t:; ;];eovieru&s of a monarchy” by prohibiting the President
legislatue & pro © ccisions structurally more appropriate to the
2 It is a critical che:clig_nF the Executive’s likely abuses
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4o the prioteckion of |iberty s Ae__\eso-—'r'@f\ e woarthless in
pCoteating It becty. :

Nadine Strossen, Professor of Law at the New York Law School; President, American _
Civil Liberties Union, Delegation As A Danger To Liberty, 1999. o !

My point is not that administrative ‘ Y orthless in protectin liberty.
_Rather, my point is that the legislative process i in doing so. The United

‘States Supreme Court apparently agrees. Consider, for example, its 1958 ruling in Kent v. Dulles.?% :In:Kent, the Court
_ “hose to construe narrowly a statute that gave the Seeretary of State discretion to issue ot deny passports. Specifically,
the Court held that the statute did not authorize the Secretary’s regulations denying passports to people affiliated with tk

Communist Party [231 The Court’s opinion, written by the great civil libertarian, Justice William 0. Douglas, well

sudicial review of agenc action ar

o e e et e

describes delegation’s adverse impact on liberty.-He wrote:

[Tlhe right of exit is a personal right included within the word “liberty” as used in the Fifth Amg‘ ndment. If

that “liberty” is to be regulated, it must be ursuant { . “of the Congress.... Where
activities or enjoyment, natural and often necessary to the well-being of an American citizen, such as travel,

are involved, we will construe narrowly all delegated powers that curtail or dilute them. We hesitate to find
in this broad generaMm

The cornerstone of the Court’s conclusion was that the legislative process offers a protection for liberty for which the
administrative process is not an adeguate substitute. Unfortunately, despite Kent’s broad wording, later Supreme LO
decisions have not so stric__t}y,_l\imited delegated lawmaking, even when it entrenches upon First Amendment rights!

l6 7
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Nadine Strossen, Professor of Law at the New York Law School; President, American
Civil Liberties Union, Delegation As A Danger To Liberty, 1999. _ . . © noking
For a second specific e)'(ample of delegation’s anti-liberty impact, consider Wr $
Wﬁz@ Food and Drug Administration (‘FDA” in 1995139 These rc?gulatl?ns gwwﬁl-]ﬂn
tobacco advertising in the priﬁt media and on billboarﬁ,[“ol raising very .serious First Ams ent problems.

' : ' - ; . i der § broadly
Congress has not outlawed such advertising. Rather, the FDA claimed 'authontv / to. enact th.c Ie ulgon — :

NN o1 ¥, Q (14

-worded delegation.!*”T The EDA said that it would withdraw the proposed regulaion or >

similar statute.[43! Therefore, even if both houses of Congress passed a bill b;ar_rln'_gE_QA.Le.gu_lgtiﬁnﬂm .
advertising, the presidential veto thaf would likely follow'**! and the probable lack of congressional supermaijorities to

override it%3] would mean that the FDA could still regulate this speech. Once again, as in the gag rule situation, thanks

to delegation, the hurdles that were built into the legislative process to protect liberty ironically end up obstructing its.
rotection. ) - B S -

how _c.\c,,\eacd-{ev\ &e.skroxls Hbgﬁ'%«, .

Nadine Strossen, Professor of Law at the New York Law Schobh President, American
Civil Liberties Union, Delegation As A Danger To Liberty, 1999.

A third example of delegated lawmaking that undermined liberty involved the 1975 sanction by the Federal .
Communications Commission ("FCC” of Pacifica Radio for broadcastine (ieorge Carlin’s FTapons wseven Dirty Words

monolog_ge.[46] The FCC based its decision on statutory language prohibiting the broadcast of “obscene, indecent, or
profane language.”“7] The Supreme Court ultimately upheld the FCC on the ground that the broadcast, while not
obscene, was indecent under the statute.[*8] But the term indecent is so open-ended as to confer on the FCC virtually

unlimited lawmaking authority.[49] Indeed, the United States Court of Appeals for the District of Columbia Circuit had
reversed the FCC’s opinion on the ground that it was rulemaking in disguise and that the resulting rule was overbroad.

(501 The upshot of this delegation w ]

gonstitutionally protected speech to boot.

The Supreme Court has seen fit to tolerate most delegation.

Whether or not this tolerance is justified,> 1] Congress has an independent duty to protect liberty by exercising its

responsibility to make the law.f-7
(68
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De“eﬂqy‘d“ +)\‘e°*eh5 \\Eeﬁ’hy becase Congress alone s
responsible. Sor Ploteching libetty; notogendes

Nadine Strossen, Professor of Law at the New York Law School; President, American 4
Civil Liberties Union, Delegation As A Danger To Liberty, 1999. ) -

_In significant respects, liberty is threatened when the law-making function of government is del unelected |
_unaccountable buregucrats. In his pivotal opinion in the landmark case of Bivens v. Six Unknown Named Agents of

tics,m Justice John Marshall Harlan reminded us that members of Congress, along wi

FedgralByreauatlgpegtic . = »[2]
legislatures, are “ultimate guardians of the liberties and welfare of the people in quite as great a degree as the courts.™
ustice Harlan’s statement prompts this question: What exactly is Congress’ essential constitutional role as a guardian of

liberty? And this question, in turn, triggers another: What is the relevant concept of libertx?"l

Ase.nc.‘\e—s' Canné‘\' ?Co"{af{‘ )'tbd‘\*j,’ only ConglCess C“&Y\'

Nadine Strossen, Professor of Law at the New York Law Schoo'l-; President, American
Civil Liberties Union, Delegation As A Danger To Liberty, 1999.

The fourth respect in whi?:ﬁ.delegatidn threatens liberty is consolidation of lawmaking and law enforcement power in th
“same hands.[16] T

I do not mean to suggest that agencies can make whatever laws they want, whenever they want. The constraints on
agency lawmaking that do exist, however, do not adequat ) indivi i First, agencies must comply witl

the Administrative Procedure Act.l7] As the name suggests, though, those requirements are simply procedural in nature
Jhey merely slow down agency lawmaking and i i i or lack an importai
public purpose. "\ _ :
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Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctring.and The Separation
of Powers: A Political Sciemee Approach, 99 (David, Sharyn, 20 C&i@ozo L. Rev. pg )
‘ In making this institutiomal choice, legislators face costs either {

‘way. Making explicit laws requires legislative time and energy that

might be profitably spent on more electorally productive activities.
After all, one of the reasons bureaucracies are created is for agen-

cies to implement policies in areas where Congress has neither the
time nor expertise to micro-manage policy decisions, and by re- .
stricting flexibility, Congress would be limiting agencies’ ability to
adjust to changing circumstances. This tradeoff is captured well by
Moe in his discussion of regulatory structure: :

The most direct way [to control agencies] i -
ties to specify.in excruciating detail, precisely what the agengy
is to do and how it is to do jt. leaving as Iittle as possible to the

discretionary judgment of bureaucrats—and thus as little as.
ssible for future authorities to exercise control over, short of

passing new legislation. . . . Obviously, this is not a formula A
_creating effective organizations. In the interests of public pro-
tection, agencies are knowingly burd wi me

complicated, technically in riate structures that und
mifie their capacity to perform their jobs well® |

Executive agencies can neves solue becowuse.
O% thelrown pessonal-{nteresdis '

Epstien and O’Halloran, Political science professor at Columbia and professor at

Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Power_s: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg )
Congressional optrolover executive agenci LOW il

aiWa m—g_ﬁm- cgislators ma o_influence - ‘
wz[wwmm '

-can only ameliorate. but never completely resalve, the basic prob-

lem of trying to oversee better-informed executive actars, As Moe

states:

Experts have their own j —in career, in autonomy—that
may conflict with those of [legislators]. And, due largely to ex-
perts’ specialized knowledge and the otten intangible nature of
their outputs, [Congress] cannot know exactly what i

agents are doing or why. These are problems_of conflict of in-
terest and asymmetric information, and they are@navoidables
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Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separanon
of Powers: A Political Sciénce Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg )

'S;Accordmg to the administrative procedures hterature the ba-

sic problem es W is one
of burea . ility of an ‘
@Mﬁmﬁm&h&@ﬂw& “This phe-

nomenon, illustrated in Figure 1 below, occurs because agencies

wwwmm
L ouse, Senate, and the President. Let the ideal

points of these three actors be H, S, and P, respectlvely, and as-
sume that Congress passes and the President signs legislation de-
signed to implement policy X. Then the Pareto set, or the set of
outcomes for which no improvement for one actor is possible
without disadvantaging any other actor, is the triangle joining the
three ideal points. Now assume that the agency has policy prefer-
ence A. The agency maximizes its utility by setting policy equal to
X’, the point in the Pareto set closest to its ideal point. Even
though this policy is not what Congress and the President origi-
nally intended for it to be, the necessary coalition to overturn
agency decisions cannot be formed."|

~

Leess\ac\-or& a \5\ Ke c\ea\esa}\o qgef;’f’_"k: OPG;:: :&i-::c

Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Pohncal Science Approach, ! 99 ) (David, Sharyn, 20 Cardozo L.Rev.pg )

thaX agencies ace \nSluenc

LHowever delegation implies surrendering at least som -

trol over policy, and Iegislators will be loathe to relmgulsg authqg-
ity in politically sensitive policy areas where they cannot be-as-

sured that the i i out their jntent. To the
extent that legislators delegate to the executive branch, they face

principal-agent problems of oversight and control
will be influenced the Presxdent by interest groups, by the”

courts, and 5 the 5 If agencies are so in
Uuence

-authority and ena

ohc1

17/
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hC*—-S, Yhe EPA P(‘oueéu"‘“k\> when 14 Salled 1o ste
envmental danger gosed

David Shoenbrod, Law, New York Law School, Delegation and Democracy: A Reply

“To My Critics, 1993

While the problem is often too much regulation, sometimes it
is too little regulation. Because legjslators

legislators also escape-blame for
the resulting disappointments when agencies fail to-deliver Qop
statutory promises, Congress is insensitive to the delay and uncer-
tainty that frequently results when ency lacks paliti
muscle needed to make, expeditiously, the'hard choices that Con-
Zress ducked.™ What first alerted me to the dangers of delegation
was that the Environmental Protection Agency (“EPA™) was years

ising its delegated power to stop the dange

to voung children from leaded gasoline. I am convinced that_the

national ith Jeaded gasoline as a -
1th d ier i

P ke
by leccled au.sol‘u\e. '
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_ ( »
To sowe {-\me. legslodets just delegate oo drhetvey
+o agencies wha ose. ecEily \nflusnecesd by
ataen'ized qfoups who pressuse +hem.
Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn 20 Cardozo L. Rev. pg )

)This point was also argued vigorously by Lowi, who accused.

legislators of abandoning their duties by deleganng power.to
unelected bureaucrats and ommgotent congg_essmnal committegs.”
Lowi believed that the original delegations of power, as in the In-
terstate Commerce Comm1ss10n were well- concelved and struc-

tured so as But,

elegation became less a S tied ifi

t nd more open-end
amount of discretion. Legislators had abdicated responsibility for
the execution of public policy, to be replaced by “interest group
liberalism,” meaning that agencies reacted to t ishes of those
organized groups that pre d_them f i i
sions. is, in turn, was wont to devolve into agency capture—
u ised for the b
against the public good, and unsupervised by demacratically
glected legislators. Snmlarly, iron triangles or subgovernments

may form, in which congressional committees, interest grou

bureaucrats combme 1n an u l tnmty to dehver benefits tg

eg\=laters and '\—He_. cesident both ko.ue. f.?ersorm\
- a) e.&-e\xen wh\\e_i-k-ef—;.genoe:: ase eas' y
n€laenc
Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation

of Powers: A Political Scmemce Approach 99 (Dav1d Sharyn, 20 Cardozo L. Rev. pg )

have other concerns as well, such as the desire for power, rewargd:

wwm but to satisfy any of the above
they must first retain public office, epreferenced of bureaucrat:
are more difficult to specify, as they lack any direct electoral moti-

vation. The bureaucracy literature suggests that they may be(Con=
trolle their politj , driven by the desire to expand

their budgets, seek to protect thelr rofessional reputation, or an- [ 7}
gle for lucrafive post-agency positions.” - : | |
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Marci A. Hamilton, Professor of Law, Benjamin N. Cardozq School of Law, Yeshiva.
University, 1999 '

,__A different, thoﬁgh equally compelling justificétion for appli-
cation of the nondelegation doctrine can be found when Congress

delegates its lawmakin wer to_administrative ies. The -

« ‘_S_TL____JL__JMWWIWMMW
act arbitrarily and capriciously, but also that such officials are less

. accountable to the voters.” The President is checked to some de-
gree by the voting booth and public opinion, but the administrative
agen i : ither. There is no constity-

tional structure that ensures deliberation or accountability, and the

.- agencies are not constitutionally required to report their activities.-
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Delegation allows legisladors +» ghiSt blame cousing

b popules policies 4o be passed; n addy ‘\-\en delegation
moXes it Jos ®maay Yo pass hew \&ws 3

N adlne Strossen Professor of Law at the New York Law School; Presxdent American
C1v11 Liberties Union, Delegation As A Danger To Liberty, 1999.

Second delegation allows 1eg1slators and the President to shift much of the blame for Apopular govem
the agencies. Therefore, an important deterrent to enacting un arre ulatzons [12}

: Thlrd delegation makes it far easier to immpose new laws. In James Madlson s words, Article I was meant to curb the

) “facility and excess of lawmaking” by requiring that statutes go through a bicameral legislature and the President. 3]

-.Madison’s view that the legislative process would tend-te-discourage narrowly partisan laws — though not eliminate
them — has been borne out by much recent political science literature.!14] _T_he_dﬁ:dngmnsﬁmnm&of
[epresentatives, senators, and the President — and the differing lengths of their terms in office — make it likely that they
will be partial to varying interests. This diversity of viewpoint, coupled with the greater difficulty of prevailing in three
forums rather than one, means that popular support sufficient to produce a bare majority in a unicameral 1eg1slature
would probably fail to get g statute through,the Art1c1e I process. [15] J A
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they get the benefits of lawmek

es beecause
g while shifting
the blame wupon agendes; |4370 Clesn oif axt Proves

David Shoenbfod, Law, New York Law School, Remarks To The Board Of Trustees

Of The Natural Resources Defense Council, 1993 A
" 1. Pollution control works best when the legislature makes the

law. The clear successes have come from legislatures: for exam--

ple, the clean up of new cars and the legislated standards on toxic

. pollutants and acid rain in the 1990 Clean Air Act’ No one thinks

the legislature is perfect. Environmentalists worry that industry’s
money counts for too much. Industry worries that voters will not

_ realize that they too pay for pollution control. In the end, envi-

ronmentalists have done well when Congress has faced the hard

choices. For example, a Brookings Institution study argues Con-

gress has reduced new car emissions too much.¢

2. W L cheats. It cheated hy pretend-

ing to decid

choice to EPA. For example, the authors of the 1970 Clean Ajr
A

- Act officially instructed EPA to protect health without re gard to
- cost but wanted the agency to -considermsrs.mithmx_imglicating

them.” EPA has done so under Republicans and Democrats alike,

.Now, with the battle raging over revisions of the ozone and par-
. ticulate standards, EPA is not being entirely forthright in claiming

that it cannot consider cost. The “regulatory reform” bills that

-——-———-—_._ -

would put environmental profection on & Cost-Beneht standard
so cheat, because that standard 15 50 malleable.

Congress also cheated by states a favor by
letting them apportion the clean up burden among polluters. This
was no favor. Congress gets to t dit romising a per-

fectly clean environment; states get to take the blame forimposing

thecosts. |
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r + Nnd demoertie cest on o 5
c';r‘\b:c\g:w?c\degq}ion estHovs +his amnd thus ‘?
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Epstien and O’Halloran, Political science professor at Columbia and -professor at.
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
~of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Ca;dgzo L.Rev.
Ililsevvvhere, David Schoenbrod argues forcefully that Congress -
oversteps its constitutional bounds when de i 1 discre-
tion to execufive agencies; that Congress could find the tlmedangl
i

_Iesource i

Great Depression.’? “Delegation allows Congress to_stay silent
( about [regulatory costs and henefits] so it severs the link between
_ theTegisTator’s vote and the law, upon which depend both demq- -
crafic accountability and the safeguards of liberty provided by Ar-

e T

Non cle/\eao\}‘xon, howered, g CO?\%*\‘\'\N*HQV\&\,

Marci A. Hamilton, Professor of Law, Benjamin N. Cardozo School of Law, Yeshiva ‘
University, 1999

\_‘This Article concludes that the nondelegation doctrine is con-

4 i
!

sistent with the Constit

 important constituti The Supreme .Court’s recent |
- warming to its fundamental principles is a salutary development,
- whether applied to the President or to administrative agencies.
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Marci A. Ha_miltoh, Professor of Law, Benjamin N. Cardozo School of Law, Yeshiva

University, 1999 S
- There are ‘those who view the nondelegation doctrine as a
dead letter.! Some even go so far as to celebrate its passing.? Me-
thinks they doth protest too much. The nondelegation dectzine. is
rooted in the structure of the Constitution, which distinguishes be-
tween legislative and executive power. .Lawmaking power is given
to Congress and enforcement power to the Presglent? In its sim-
plest terms, it is a rule that prohibits “ ing i
[lawmaking] duties i
while the Executive does the same, In Justice Kennedy’s memo-
:rable words, “Ja]bdication of Tesponsibilitv is not na 't of the con-

| 7%
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Congress o n\~/ del o.i-ezs asnthocivy +o o.aeno.es
when th c».ve uencdnle. ‘o evescise 9o (ley
mo.-K( :Z +Hhus congress avoids b\ e,
Epstien an O’Halloran Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: APohtlcal Sc1enee App@oaeh 99 (Dav1d Sharyn, 20 Cardozo L.Rev.pg )

A - svnlltrade
off the internal costs of pohcymakmg in comm1ttees against the ex-
ternal costs of delegating authority to regulatory agencigs. We can
think of Congress’s decision of where to make policy as equivalent
to a firm’s make-or-buy decision—legislators can either produce
policy internally, or they can subcontract it out (delegate) to the
Executive. In making this decision lemslatnre fam_aw_of
Eoss1b1ht1es Congress can do ever itself by writing specific
legislation _and leave nothing to the Executive; it can give every-
thing to the Executive by writing very genera
iitself; or it yeen. So, Congress
will choose the point along this contmuum—how much discretion-
ary authority to delegate—that balances these two types of costs at
the margin.
As a result, Congress delegates to the Executive in those areas
which it handles least efficiently, where the committee system Is -
most prone to over-logrolling and/or the under-provision of exper-
tise. Conversely, it retains control over those areas where the po-
litical disadvantages of delegation—loss of control due to the prin-
cipal-agent problem—outweigh ffie advantages. Just as companies
. subcontract out the jobs that they perform less efficiently than the
market, legislators subcontract out the details of policy that they
produce at a greater political cost than executive agencies:l

De'\eﬂ"“”""‘“ 'S based u.Pen \%\s\c.u\o*‘s pecsonad
Pelifice) ambibions,

Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation

of Powers: A Political Sc1ence7%pproa¢h 99 (Davxd Sharyn, &&@Mdozo L. Rev pg )
. Note also that it is Co?irgress who  chooses where p@hcy i

made. Legislators can either write detailed, exacting laws, in

which case the executive branch will have little or no substantive

mput into policy,’ they can delegate the details to agencies, thereby

giving the executive branch a substantial role in the policymaking

process, or they can pick any point in between mce legislators’
Q_nmagy goal is reelection, i

maximize legislators’ reelec jon chances. Thus dele ation
ollow the natural faul i i 286,
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Cangress only delegates cuwcthotiby so thak the
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delegarien to Fucrthur theic own pelificad intecests,

Epstien and O’Halloran, Political science professor at Columbia and professor at
| Stg.n_,forg Graduate School of Business, The Nondelegation Doctrine and The Separation

o powers: A Political Science- Approach, 99 (David, 8harvn. 20 Cardozo L. Rev. pg )
. “[Peter Aranson, Emest Gellhorn; and Glen Rebimson similarly
construe delegation as a means of delivering private benefits to fa-
vored constituents.”! They pose the problem as one of having leg-
islation spelled out in statutes, in which case it will be enforced by
the courts or by delegating legislative power to agencies. By hav-
ing the executive branch fill in the regulatory details, Congress can

-shift some degree of both the credit and blame to the agency. If
delegation helps Congress shift to the agency a preponderantly
large part of the blame, then it will prefer agency regulations to ju-
dicially enforced statutes, and vice-versa if delegation would shift

- more credit to executive agents.}

Congress anly delegates on V]\e,h csk
BSwes o anda\d felitcal blame
Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The N ondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David, Sharyn, 20 Cardozo L. Rev. pg )
Table 4 shows the acts with the highest levels of executive dis-

cretion. These laws are obviously quite different in nature- from
those above. High-delegati cern issues -

fense and foreign policy (the National Aeronautics and Space Act
of 1958 and the Selective Service Amendments Act of 1969%),
environmental policy (the Air Quality Act of 1967, the Water
Quality Improvement Act of 1970, and the Clear Air Act
Amendments of 1966%), and health and general social policy (the
Maternal and Child Health and Mental Retardation Act of 1963,%
the Health Research Facilities Amendments of 1965, and the
Stewart B. McKinney Homeless Assistance Act of 1987%). Tradix

ti ] : ve great leeway
in these areas, as the resu ill-fq icy are often drastic

and the political advantages of well-formulated laws are not nearly

as evident—they have only a polinical downside. | }g&
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leqislatoss use commitees tu \nefease thes sladus
Epstien and O’Halloran, Political science professor at Columbia and professor at
Stanford Graduate School of Business, The Nondelegation Doctrine and The Separation
of Powers: A Political Science Approach, 99 (David. Sharvn. 20 Cardozo L. Rev.pg )
To understand policymaking through the committee system, it ~
is convenient to begin with David Mayhew’s book, The Electoral -
Connection,'® which lays out a vision of congressional organization
as a rationally constructed, conscious choice made by reelection-
-seeking individuals. Mayhew emphasized the importance of the
committee system as a basis for members to pursue their electoral
- goals through the activities of advertising, position taking, and
credit claiming. Legislators, thus, use committees as platforms to
translate their constituents’ preferences into policy outcomes.
Mayhew’s study remains influential mainly due to its methodologi-
cal focus: it took a ground-up view of legislative organization and
built upon this edifice a theory of public policy."]
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David Driessen, project atto |
r n, proj rney, Natural i
(Boston-College Environmental Affairs LawR ;Se(\)/lijerc\;lespDI:ieig)se coundl, 1

~

¢ _ :
ﬁ*zgsl sident hag used his foreign affairs power to promote
ranging from

international environmental goat! iplormatic activity,
Q“‘ﬁ Tnformal dispute resolution to the negotiation of treaties, remains the most
c.&rc\ important means of resolving international environmental problems. n46 The
\-~Y_Montreal Protocol, n47 limiting the worldwide production of ozone-destrg

WP CFCs, represents just one prominent example of the importance of X

~ “hegotiations in international environmental affairs. n48 The |
custom of active participation in internationa!l envi ]
_a e of law supporting presidential power
fack of specific textual support in the Constitution. A :




Counterpizzle Shizzle
DJW ‘03

Your Mom [NC  Execotive Ocder Shell .

Obsencdion 00t NaX  benifits

T}\e. P(‘GS\ACLMT\- CSO@V\ L{—' MUL ‘}O bub\\srbe.
EKecu’ﬂUC— Odeoes ‘o qub\c) F;a\r\-\cs

Ruth Morgan, Southern Methodist University, 1970

Fhm_Et&MgbL)
The pesicn

(Wexghmg the considerations listed above, the President may select
the Executive order as the instrument for action in four types of situa-
-, tions. First, he may issue an order when Executive, rather than legisla-«
tive, action is being demanded. This was the case with. Roosevelt’s
FEPC orders. Second, he may select the Executive order when he can
carry out the policy administratively and wants to avoid involving it in
congressional controversy. Truman did this with regard to military
desegregation. Third, if a politically important segment of the American
public is demanding legislation, and if the President considers the risk
of congressional defeat or reprisal to be too great, be may issue an
Executive order rather than use his leadership to secure congressional
action. President Kennedy’s order to establish the Committee on Equal
Employment Opportunity illustrates this point. Finally, the President
may request legislation and then issue an Executive order if Congress
does not respond with a law. President Truman’s Executive orders on
fair employment practices are an example of this situatio v

President will not attempt to publicize an Executive order if he
wishes to avoid controversy that might create public resistance or might
cause congressional reprisal against other programs. This was clearly
the case when President Kennedy issued the fair housing order. On the
other hand, if political party advantage is an important factor in issuing
the order, then the President will announce it at a time and in a manner
to attract attention. President Truman followed this course with the
military desegregation and government fair employment practices or-

ders}i )O/
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‘ %In additiontoa consideration of political ré.miﬁcations, the inaction
f other policy-makers frequently forces an issue to the President’s P(-‘:z_

effect. F urthermore, without a Presidential or congressional directive, Ly
some administrators showed g reluctance to interfere with the local

segregated units, but rather as requiring that Negroes be inducted in a
proportion equal to thejr distribution in the general population, There- «
fore, further governmental action was needed to desegregate the milj-

ﬂ‘;’;,
ess refused to legislate on employment practices, even though ¢ S
members of both political parties introduced a steady flow of bills in b3

bot}x bouses;_h

T
g
3
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QAS lawmakers, Congress and the President are not passive vehicles

equally accessible to all citizens, If a strong want or need gets clogged §
in the congressional machinery, a safety valve is a necessity in a viable ;
political system. In ours, this function is sometimes performed by the %,
;/ courts and sometimes by the President What is clear is that when a
\ policy void exists because of congressional inaction, the system can ?
provide law for the nation if the President does not hesitate to move in 6‘
advance of Congress and if he has sufficient national support. The &
President, therefore, not only plays an important role in transforming §.

nterests and demands into laws, but on occasion also makes those law_s&

Tl‘t quwpc__ ch(""‘ i«*er(:o‘ﬁ %(m&u& s < [aw Iy

Ruth Morgan, Southern Methodist University, 1970
(Fhe-Prow and €onsuf Civil Rights)

y. of acts of Congress or of treaties according to their express terms,” but
\ ? includes “the rights, duties, and obligations growing out of the Constity-

3
0
3 ton itself ... and all the protection implied by the nature of the
J government under the Constitution.”!5 Presidents have claimed broad
Fy §pov_\(§rs }md_er this clause on many occasions/ ‘

Eyero¥ive - odas keve He Socce o f (qen

\\

Ruth Morgan, Southern Methodist University, 1970

' (Fhe-Bras and Senswof Civil Ri hts)
The Pusdor ' :

~ FThe Federal Register Act of 1935 also specifies that the contents

X of the Federal Register be judicially noticed. This reinforced an earl.ier

Supreme Court ruling that Executive orders are “public acts of which

@ all courts of the United States are bound to take notice, and to which
all courts are bound to give effect.”s A

&The Supreme Court also has ruled that Executive orders have “the
force of public law,”® and that the violation of provisions of an Execu-
tive order may be made a crime punishable by sanctions and penalties,
2. if Congress so provides.” Even though the President may not define
"’:'— crimes, there are sanctions—such as the refusal of benefits and punitive

u% puplicity—that may be imposed without court action. )

J
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| Although it may be objected that policy-making by Executive order -
is a dangerous usurpation of legislative power in the American govern- e
mental system, this does not seem to be the case. Unless “law” is defined
as all enactments of Congress, then the other branches of government
also make law. If one defines according to function tather than structure,
then whoever makes policy is legislating—Congress through statutory
law, the Supreme Court through decisional law, the President through
executive law, and the departments and agencies through administra-
tive law. The framers of the Constitution used the principle of separation
of powers and the intricately contrived system of checks and balances
to prevent the concentration of power in any one place. The overlapping
of function that permits each branch to check and balance the tyrannical -
tendencies of the other is not endangered by the Presidential use of the
Executive order. Rather, the use of the Executive order is confined to an
area bounded by the judgement of the President and the support of the
American public. Furthermore, an Executive order may be invalidated
by Congress or overruled by the Supreme Court.|
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that the laws be faithfully executed,” established nondiscrimination re-

quirements for receiving funds that had been, appropriated by Congress.
The fact that Congress had refused to pass legislation on these two

subjects raises the Question of whether or not jt was proper for the

» under his implied constitutional authority, to have adopted
ici » in which a Presidentia] action
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{ The Constitution specifically grants few foreign
affairs powers to the president. Although it gives the
oy president authority to make treaties and appoint am-
(. bassadors, it allots Congress a range of powers in the

(s

deed, the constitutional division of foreign affairs power
“has been described as “an invitation to struggle.”
" Nevertheless, presidents in recent decades have won
z\g interbranch struggles for primacy in foreign relations.
Although Congress sometimes can block or modify
presidential foreign policy initiatives, the president has
dominated the formulation and initiation of foreign
policy.y
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Tkz, Fﬁfgcw*‘ Makes testie S

Michael Nelson, Advising editor, Rhodes College, 1998

(The Presidency A-Z)

T Nevertheless, the executive branch has established it-

» . . .
¥ self as the dominant branch in treaty making. As the
ﬁsole otgan of communication with foreign countries,

commander in chief, and head of the foreign policy bu-
reaucracy, presidents have been equipped with the

(\-means necessary to control most phases of the treaty-

making process. Presidents can stop the process at any
time, if they think the pact would be voted down on a
full Senate vote, or if they dislike any changes the Senate
has made. In 1980, for example, Jimmy Carter withdrew

the SALT II treaty with the Soviet Union from Senate
consideration after Soviet troops invaded Afgl'ianistan._x

0 area that are at least equal to those of the president. In-
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T An offshoot of the implied powers doctrine is the
EXECUTIVE ORDER. This critical instrument of active

* presidential power is nowhere defined in the Constitu-
tion but generally is construed as a presidential directive
that becomes law without prior congressional approval,
It is based either on existing statutes or on the presi-
dent’s other constitutional . responsibilities. Executive
orders usually pertain specifically to goverriment agen-
cies and officials, but their effects often reach to the av-
erage citizen. For example, Lyndon Johnson in 1965 (Ex-
ecutive Order 11246) required companies that win fed-
eral government contracts to create programs for hiring
more minorities, significantly affecting private-sector

- employment practices. For the most part, presidents is-
Sue executive orders to establish executive branch agen-
cies, to modify bureaucratic rules or actions, to change

E ,g decision-making procedures, or to give substance and
Y force to statutesi C

ch

560 Qg:ﬁcg

fley Pt

~. v

AO's an >

EYerotive o (el Hhe aucce% S Hol,

Ruth Morgan, Southern Methodist University, 1970
and-Gens-of Civil Rights)
Yoo Dresidee ] .
¥ It is sometimes said that Executive orders are ineffective in reagh- m
ing the individual citizen. Certainly'it is true th_at an E{c.ecutlv.e order
does not direct a private citizen to cease a certain prachc'e und’er pen— e
alty of fine or imprisonment. Executive orders are the P.re31dent s dxrec-ﬁ o
tions to his subordinates. Nevertheless, if the Pr'e51dent on;;ltersdfmgj ?
Agency to withhold contracts from private companies engaged in t}xls-: v
criminatory employment practices, this has a direct effect upon the :‘#
private citizen which is no different fron} a statutory proh1b1txor} 0
“employment discrimination. Or if an indi.v1dua! purchase‘:s a hoge ;n a
- neighborhood of FHA housing, it makes little difference in its e Zc on
him whether open occupancy was instituted by an Executive order or

by a statute. -\
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/" ¥In another sense, “effectiveness” means the degree to which the
policies established by Executive orders accomplish their purpose.
Armed services desegregation was indeed achieved. The goals of fair
employment practices and open housing were not fully accomplished
‘during the span of this study. Nevertheless, Executive orders in these
areas did lay the groundwork for subsequent legislation. It is true that.
fair employment practices and fair housing statutes were a consequence
of historical and political factors and did not arise from the necessity of L
regularizing the Executive orders by other types of action. But they
indicated that the policies established by Executive order were success-
ful to the extent that both political parties endorsed them and desired
to increase their coverage. The Civil Rights Act of 1964 prohibited
employment discrimination in the greater part of the nation’s work
~force, and the Civil Rights Act of 1968 covered most of the nation’s
housing with an open occupancy provision. Furthermore, the Equal
Employment Opportunity Commission, created by the Civil Rights Act
of 1964, benefited from the many studies conducted by Presidential
* committees and from the pool of government employees experienced
in cogping with the problems of minority employment:l
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(The Presidency A-Z)

T The Constitution does not clearly establish a budget-

ry process or spell out the presidency’s role in such a

iy process. Because of this ambiguity, presidents have been

% % able to bring much of the process under their control.

‘ é Article I of the Constitution gives Congress power over

a\é\% taxes and spending, while Article I, section 3, gives
£ Ppresidents the power to recommend fiscal policies.

& * e pUWET to control the BUDGET process is one
of the most important administrative prerogatives of
the presidency. Often, it is the president who decides
where and how money should be spent. In the last part
of the twentieth century, the presidency has assumed an

increasingly important role in determining federal
spending, 3




Counterpizzie Shizzle

DJW ‘03

Your Mom __Pg}@&\-_i-ﬂ_w

No hawiy Y szacu*{wl paver o Soceiqu aSTaics.

Ko lipit of 13-

Ruth Morgan, Southern Methodist University, 1970
s-and-Gonsof Civil Rights)
We prast a ; _
(Nevertheléss, Presidents throughout the history of the.cm;_nt}l;y
have also exercised power, legislative in natt.lre,. on the basis oht e
independent grants of authority in the Constitution. The courts have

eign relations as being virtually exclusive an.d without limit. The; hm(lit:
to Presidential prerogative in domestic affairs, however, are not ma
so clear by court interpretations. }

¢

v:r interpreted the President’s authority to make policy in matters of for-J
B
-4
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William Olson and Alan Woll, CATO Institute, 10-28-1999
(CATO Institute Policy Analysis)

" { Nowhere is that transformation more *
clear, perhaps, than in the growth of presi-
dential lawmaking, which is an obvious
usurpation of both the powers delegated to + £
the legislative branch and those reserved to a,},, :
the states. To warn against that prospect, %‘,é
James Madison, in Federalist 47, quoted |,
Montesquieu on the peril of uniting in the %
same person legislative and executive powers. & §
Yet, all too often in the modern era that con-
flation of powers has occurred—and the loss

of liberty, against which Montesquieu
warned, has followed. | '
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TWhere a presidential directive is clearly
authorized by the Constitution or is autho-
rized by a statute authorized by the
Constitution and the delegation of power is
in turn constitutional, the directive-has the
force of law. President Andrew Johnson's
proclamation of December 25, 1868
(“Christmas Proclamation”), which granted a
pardon to “all and every person who directly
*or indirectly participated in the late insurrec-
tion or rebellion,” was clearly authorized by
the Constitution. The Supreme Court
declared the proclamation to be “a public act
\ of which all courts of the United States are

bound to take notice, and to which all courts
are bound to give effect.”® The authority for
President Johnson's proclamation is found in -
Artcle II, section 2, clause 1 of the
Constitution, which grants the president
“power to grant reprieves and pardons for
offenses against the United States, except in
cases of impeachment.”y
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Jonathan Wight, Dayton Law Review, Spring 1994
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rWhiIe recognizing the importance of comity in the international arena, n92
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the Court rejécted the notion that the act of state doctrine was compelled by
either the inherent nature of sovereign authority or international law. n93
Instead, the Sabbatino Court noted that the doctrine, although not compelied
by the Constitution, has constitutional underpinnings. n94 The act of state
doctrine "arises out of the basic relationships between branches of '
government in a system of separation of powers. It concems the competency
of dissimilar institutions to make and implement particular kinds of decisions
in the area of international relations." n95 Regarding the separation of -
powers, the Oetjen Court stated that the "conduct of the foreign relations of
our Government is committed by the Constitution to the Executive and
Legislative -- "the political' -- Departments of the Government, and the

subject to judicial inquiry or decision." n96 Similar to the political question
doc [*1276] trine, the act of state doctrine reflects judicial deference to the

propriety of what may be done in the exercise of this political power is not ‘ 9 (
executive branch. n97 )
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rAlthbugh the Constitution does not explicitly grant

the power to issue executive orders, it does require the

president to “take care that the laws be faithfully execut-
ed.” Occasionally presidents must act quickly and deci-
sively to fullfill this directive, and the executive order is
one way of doing so.

In addition, modern presidents have maintained

that Article II of the Constitution grants them inherent
power to take whatever actions they judge to be in the
nation’s best interests as long as those actions are not
prohibited by the Constitution or by law. Presidents
therefore view executive orders as perfectly acceptable
exercises of presidential power, and the Supreme Court
generally has upheld this interpi’etation.)
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ﬁ‘wo factors contribute to the infrequency of Su-
preme Court rulings on the authority of the chief exec-
utive. First, the constitutional language describing the
powers of the president is phrased in general terms: the
president is vested with the executive power, is com-
mander in chief, and is directed to take care that the
laws are faithfully executed. That language leaves courts
a great deal of latitude in determining whether presi-
dents are exercising their powers appropriately.

Second, the aura that surrounds the office of the
president tends to insulate its occupant from caurt chal-
lenges. The president is better able than the other two
branches of government to capture the public eye and
gain political support, which makes the task of curbing
presidential power ever more difficult. In light of these

 characteristics, the Supreme Court has been cautious it

N locking horns with the chief executive. et
‘ Presidents themselves have held strikingly d1 ‘elr.e '

views on the limits of presidemial powers. wil 1;m

" Howard Taft, the only president who also s.at (?n the t\;—

o) preme Court, viewed executive powej.r a? \m:‘xted- t; Jc_
% specific powers granted in the Constitution. :Y:e a;e;: t
9 dent) Taft wrote, “can exercise no power whg: c aI,“ *
s be fairly and reasonably-traced to some fpe.a c g; o

g + poweror justly implied and included within such: gF

»
* as proper and necessary. A
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(CATO Institute Policy Analysis)

XThere is no constitutional or statutory -

definition of “proclamation,” “executive ¢~

order,” or any other form of presidential

directive.® Since 1935 presidents have been ‘&

required to publish executive orders and ™~
proclamations in the Federal Register®® Yet
even that requirement can be circurnvented
by the nomenclature used: “the decision
whether to publish an Executive decision is
clearly a result of the President’s own discre-
tion rather than any prescription of law.”°As
a resullt, many important decisions are issued

-~ informally, using forms not easily discovered

by the public, while many trivial matters are
given legal form as executive orders and

~
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proclarrfations.“ Thus, several of President
Clinton’s major policy actions, for which he
has been severely criticized, were accom
plished not through formal directives but
throug"h orders to subordinates, or “memo-
ran’(’:la. Those include his “don't ask, don't
tell” rule for the military; his removal of pre-
viously imposed bans on abortions in mili-
tary hospitals,* % on fetal tissue experimenta-

N tion,**on Agency for International Develop-
N ment funding for abortion counseling orga-

nizati.ons.“ and on the importation of the
abortifacient drug RU-486:*° and his efforts

to reduce the number of federally licensed

firearms dealers.*®\
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2 V%\;othexf question examined in this study was the effectiveness of
the Executive order as an instrument for policy-making. In relation to

other types of officially binding decisions, the Executive order is subor-
‘34}' dinate to statutory law and the decisional law of the Supreme Court.

Y ac . , Executiy
law in the void createq by inaction, | °
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¥ Ruth Morgan Southern Methodist University, 1970
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LFrom the cla-us-e “he shall take_Care that the Laws be faithfully
executed,” the President derives his role as Chief Administrator. This

Black expressed the restrictive view, saying, “The President’s power to l 9 9
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been largely uncheck, oth the legislatiye
and judicig] branches, ounding Fathers
d clearly expected thar ranch of goy,

Courts voideq €xecutive orde
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! 'The focus of
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thus stuay js Presidentia]
ve authority~%at is,

the llegal exercige Oflegislative authority—nes 3

acts of tyranp —that is, the €8al exercise of “a. 3
Power never delegated to the federa] govern- i*:
Mentatall, In the Words of John Locke, one of @
the principa] Inspirations #op the American, Y
Revolutlon, “As Usurpation Is the exercise of
Power, Which angther hath 3 Right o, so
Dyranny is 4,
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o J"’I&mgericans usually think of the President’s function under the con- _
‘stitutional doctrine of Separation of powers as one of executing the laws .)(O
that Congress has passed. This view, combined with a strong tradition

coil igwts

to me than properly authorized regulations to carry out a clear and
-explicit command of Congress,” observed Hugo L. Black, Associate
Justice of the U.S. Supreme Court and former U.S. Senator. “And of

‘course,” he added, “the Constitution does not confer lawmaking power
on the President.”t ) '
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(Executive orders are often controversial because of
their great potential for overuse by
unwilling to work with Congress, frustrated by opposi-
tion, or overeager to impose strict secrecyl

Y

9\:*&
©

presidents who are
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Michael Nelson, Advising editor, Rhodes College, 1998 ~

-(The Presidency A-Z)

\Qo’ngress, for example, passes laws, but these laws
cannot be enacted until they cross the president’s desk
for a signature or veto. The president sets his adminis-
tration’s policies, but to carry them out he almost al-
ways needs funding from Congress. The president
chooses nominees to important administrative and ju-
dicial positions, but they must be approved by the Sen-
ate. The president has the power to negotiate treaties
with other nations, but before treaties can be ratified
they need the Senate’s approval. The president serves as
commander in chief of the military, but Congress de-

 clares war and regulates the armed forces.

In other words, Congress and the presidency need
each other. No matter how divergent their views or how
bitter the rhetoric, they will eventually have to reach
some kind of compromise for the system to work. \
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