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PARENTAL ALIENATION SYNDROME

MURRAY EARLE

This briefing seeks to answer two questions put by the Clerk to the Public Petitions
Committee in respect of PE589:

Petition by Mr George McAuley on behalf of the UK Men’s Movement, calling for
the Scottish Parliament to take the necessary steps to recognise Parental
Alienation Syndrome (PAS) and to develop early intervention strategies to
prevent parental alienation.

The questions are:

. details of any ECHR rulings that demonstrate that failure to both recognise
Parental Alienation Syndrome and to provide appropriate training to the relevant
bodies in relation to the condition may constitute a contravention of Article 8 of
the Convention; and

. an indication as to whether courts of law in other countries recognise PAS as a
condition when ruling in cases regarding the custody of children.

SPICe Briefings are compiled for the benefit of Members of the Parliament and their personal staff.
Authors are available to discuss the contents of these papers with MSPs and their staff who should
contact Murray Earle on extension 85364 or e-mail murray.earle@scottish.parliament.uk. Members of
the public or external organisations may comment on this briefing by e-mailing us at
spice.research@scottish.parliament.uk. However, researchers are unable to enter into personal
discussion in relation to SPICe Briefing papers.

Every effort is made to ensure that the information contained in SPICe briefings is correct at the time of
publication. Readers should be aware however that briefings are not necessarily updated or otherwise
amended to reflect subsequent changes.
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DEFINITION

Coined in 1985 by the child psychiatrist Richard Gardner," Parental Alienation
Syndrome (PAS) is present where one parent alienates a child or children from the
other parent, either consciously or subconsciously. In severe cases the syndrome
becomes self-perpetuating and the child "refuses contact with the alienated parent,
having 2internalised a host of powerful negative messages from the alienating
parent.”

EUROPEAN COURT OF HUMAN RIGHTS RULINGS

A search of EU human rights case law in the European Court of Human Rights
(ECHR) has retrieved only two cases directly in point, one of which, Elsholz v
Germany, is the case relied upon by the petitioner.

Elsholz v Germany?®

In this case, the son of separated, unmarried, parents lived with his mother and
claimed he did not wish to have further contact with his father, the applicant.
Successive courts ruled that it was not in the child's best interests to allow contact
with his father, significantly rejecting the Youth office’'s recommendation that
independent psychological opinion should be sought. The applicant complained to
the ECHR that this violated his human rights under Article 8 of the European
Convention on Human Rights. The court found in favour of the applicant on the
following ground:

The combination of the refusal to order an independent psychological report and
the absence of a hearing before the Regional Court reveals, in the Court's
opinion, an insufficient involvement of the applicant in the decision- making
process. The Court thus concludes that the national authorities overstepped their
margin of appreciation, thereby violating the applicant's rights under Article 8 of
the Convention. (Para. 53)

The petitioners argue that they rely on the whole judgement, but in particular on
those paragraphs | which the court set out the applicant's case. It is submitted that
the petitioner's argument is subject to criticism. It is not necessarily the case that
because the applicant in Elsholz v Germany won their case, the court accepted all of
the applicant's arguments.

The petitioner relies heavily on paragraph 36 of the judgement. This is not part of
the judgement, but the court's summary of the applicant's argument which could
have made a difference had the lower court taken it into account. It is this omission
of the lower court that constituted a violation of Article 8. In the applicant's argument,
had the international research on Parental Alienation Syndrome been taken into
account, the court could have reached a different conclusion. By implication, had
that international research been taken into account by the lower court, the court may
not have reached a different conclusion. In the court's view, for that research to be
taken into account, it would have been appropriate under Article 8 to appoint an
independent psychological advisor and to involve the applicant more fully.

It was not the failure to recognise PAS that gave rise to an action under Article 8; it
was the failure to appoint an independent psychological adviser - who may or may
not agree with the existence of Parental Alienation Syndrome.*
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Kutzner v Germany”®

In this case, three generations of the same family lived together on a farm. The
applicant parents of two daughters suffered from learning disabilities, as a result of
which the family received an unfavourable social work report. This led to the
separation from the family of the daughters, who were sent to separate foster homes
resulting in withdrawal of the applicants' parental rights. Expert reports relied upon
two different facets of the case: the intellectual capacity of the parents and the
welfare of the children.

The applicants argued that, the decision of the German courts to withdraw their
parental rights over their daughters infringed their right to respect for family life, as
guaranteed by Article 8 of the Convention ...'° stressing that the 'dramatic
consequences for the children of being separated from their parents and the
"parental alienation” syndrome, acknowledged by the international scientific
community, from which the children would suffer."

The court held in the applicants' favour - even acknowledging that,

"Having regard to the fact that the children were very young, severing contact in
that way and imposing such restrictions on visiting rights could, in the Court's
opinion, only lead to the children's increased "alienation" from their parents and
from each other."’

However, it is not the case that the European Court of Human Rights acknowledged
the Parental Alienation Syndrome as itself giving rise to a cause of action under
Article 8. Rather, failure to take PAS into account may give rise to redress under
Article 8. Even so, alienation itself may be the result of the manner in which the
parents' rights were withdrawn, and as such might constitute a violation of Article 8.

RECOGNITION OF THE SYNDROME AS A 'CONDITION'

In most jurisdictions courts will defer to the experts from the medical community for
recognition of a particular medical or psychological condition. This may be from a
guantification of damages point of view, or indeed from the point of view of assessing
the damage complained of.

A measure of the acceptance of a psychological condition by the medical community
is its inclusion in ICD or DSM. DSM denotes the Diagnostic and Statistical Manual of
Psychiatric Disorders, currently in it's Fourth Edition (1994) and primarily used in
American jurisdictions. ICD denotes the International Classification of Diseases,
currently in its 10" edition and used primarily in Europe. Once a syndrome is
included in either of these publications, it becomes a 'disorder’. PAS is not listed in
either, although both legal and medical recognition of PAS has occurred since the
publication of DSM-iv in 1994. There is also some argument in favour of legal
recognition of syndromes unacknowledged in DSM as the example of the battered
woman syndrome attests.®

The European judgements cited above suggest that courts should 'have knowledge
of PAS appropriate to their role',’ though perhaps not that the existence of PAS
would be decisive of the case.

Other jurisdictions

PAS has enjoyed acceptance as a 'valid entity' by lower courts in the United States
of America in Kilgore v Boyd'® and Bates v Bates.'* As such, courts ruled that it
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! Dr Gardiner has been arguably discredited, having been accused of being a self-publicist of work
lacking in scientific rigour, who is not the full professor he holds himself out to be. See Carol S.
Bruch, 'Parental Alienation Syndrome and Parental Alienation: Getting it Wrong in Child Custody
Cases', 35 (2001) 3 Family Law Quarterly 527 at 535.

% Hobbs, JP, 'Parental Alienation Syndrome and the UK Family Courts - Part I', [2002] Family Law
182, at 183, Col. 1.

% [2000] 3 FCR 385.

* See below on recognition of PAS as a syndrome.

® (2002) 35 EHRR 25.

® Para. 52.

" Para. 79.

% See R v Ahluwalia [1992] 4 All ER 889, R v Thornton (No2) WLR 1174 and subsequent case law.

° See Hobbs, JP, 'Parental Alienation Syndrome and the UK Family Courts - the Dilemma’, [2002]
Family Law 381, at 385, Col. 1.

192000) Circuit Court of 13" Judicial Circuit (Florida) , Case No. 94-7573, Div D.

1 2002) 18™ Judicial Circuit (lllinois), Case No. 99D958, 17 January 2002.

12.(1997) Appeal No. SA 1, AD6182 of 193, transcript at http://www.austlii.edu.au/forms/search1.html.

® para 126.

1 para. 127, emphasis added.

15 12002] EWCA Civ 292 [2002] 1 F.L.R. 1136 [2002] 3 F.C.R. 183 [2002] Fam. Law 504.

182001 S.C. 689, 2001 SLT 485, 2001 S.C.L.R. 607 2001 Fam. L.R. 21 2001 G.W.D.

72001 SLT 485, 492.

18 At [2000] 2 FLR, p 497, para 50, cited at 2001 SLT 485, 492.

¥ In s11(7)(a), which requires this balance to be struck.
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